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LEGISLATION — The pace of the Florida 
Legislature during its opening two weeks 
was more than a canter--things were flying! 

It is difficult to remember a legislative 
session in the past when the legal profession 
was more involved with more issues, more 
bills than during this 1976 session. It seems 
that every other bill filed affects the legal 
profession in one way or another. Just to cite 
a few examples, there are bills on medical 
malpractice, no-fault insurance, judicial 
nominating commissions, merit retention of 
judges, revision of the Evidence Code, 
judicial tenure, Florida Securities Act, flat 
time sentencing, extension of municipal 
courts, fees in eminent domain cases, 
prohibition against attorney campaign 
contributions, creation of a court of criminal 
appeal, additional judges at the appellate 
and trial levels, structured settlements, and 
many more. 

Under its legislative policy, The Florida 
Bar may “sponsor” up to six pieces of 
legislation. It can endorse many more and 
likewise oppose any number of legislative 
acts. But in sponsoring a piece of legislation, 
the Bar then takes the full responsibility to 
see that the legislation is introduced and uses 
its staff and other legislative sources to seek 
favorable consideration in both houses of 
the legislature. 

As of this writing, the Bar has officially 
sponsored two pieces of legislation. The 
first involves supporting the recommenda- 
tions of the Supreme Court of Florida for 
additional appellate, circuit and county 
judges. In some areas of Florida such as 
Broward County, there exists a critical need 
for additional judicial manpower 
immediately. The appellate courts likewise 
are experiencing a critical need. 
Accordingly, the Board of Governors of The 
Florida Bar has resolved to make a major 
effort to ensure that the legislature does 
create additional judges where 
recommended by the Supreme Court. 
Preliminary response by committees both in 
the House and the Senate to this issue has 
been reasonably good. These committees 
have recommended additional appellate 
and trial judges and we sincerely hope this 
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favorable response continues until this 
legislation becomes law. 

As mentioned some months ago, the 
interest of the local bar associations and 
individual lawyers in the creation of 
additional judges is very important to the 
respective legislative delegations. 
Accordingly, if you have not personally 
written to your legislator about this need for 
additional judicial manpower in your 
circuit, you are urged to determine the 
number of judges presently recommended 
and support this effort in every way 
possible. 

The Florida Medical Association, through 
a February 1976 letter addressed to its entire 
membership, secured a payment of $100 
from its members and accordingly almost 
overnight developed a legislative treasury in 
excess of $800,000. These funds are being 
used to support a medical malpractice 
legislative package which consists of 
approximately 20 bills endorsed by the 
Florida Medical Association. The Florida 
Bar has resolved to oppose this package. At 
the same time, the Bar has officially offered 
to negotiate with FMA in all possible areas 
and has solicited the leadership of FMA to 
join the Bar in a joint program designed to 
remedy medical malpractice problems 
from the standpoint of the public’s interest. 
Whether it will be possible to effect 
meaningful negotiations remains to be seen. 

While opposing the doctors’ legislative 
package, the Bar is working to implement 
many of the recommendations of the 
Florida Medical Liability Insurance 
Commission which has been working for 
the past year on this problem under the 
guidance of Insurance Commissioner Phil 
Ashler. It is the Bar’s position that the 
medical malpractice legislative package of 
the doctors is simply not in the public 
interest and if all bills receive favorable 
consideration by the legislature in this 
package, many believe that the injured 
person will be denied access to our courts to 
seek equitable remedies for any wrong 
committed. 

It seems that no state has the perfect 
answer to the problem of soaring medical 
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malpractice insurance premiums. Those 
who have studied the issue generally agree 
that the problem is neither a doctor nor 
lawyer problem but a people problem that 
can only be solved through a cooperative 
effort by doctors, lawyers and insurance 
carriers. The Bar is working toward 
resolving these problems in a cooperative 
manner. 

The second legislative bill presently 
sponsored by The Florida Bar involves the 
defense of habitation. The bill amends 
Section 782.02 of the Florida Statutes to 
provide that “deadly force is also justifiable 
in protection of land and tangible, movable 
property.” This legislation, spearheaded by 
President J. Rex Farrior, Jr., received 
official sponsorship by the Board of 
Governors of The Florida Bar at its March 
1976 regular meeting. As of this writing, the 
bill has been introduced but no committee 
consideration of it has occurred. 


On the subject of merit retention of 
judges, on a close 7-6 vote of the House 
Judiciary Committee, a bill sponsored by 
Representative H. Lee Moffitt of Tampa 
received favorable consideration. Under 
this bill, the merit retention of judges will be 
applicable only to the judges of the district 
courts of appeal and the Supreme Court. 
The Bar has long advocated, and the 1975 
survey of The Florida Bar membership 
concurs, the position that the merit retention 
of judges should apply to all levels of our 
courts. Because passage of this legislation, a 
constitutional amendment, requires a two- 
thirds vote of the legislature, if you support 
or oppose merit retention for our appellate 
judges, you should communicate directly 
with your legislative delegation. 

Many standing committees and sections 
of The Florida Bar will be called upon 
during the session to respond promptly to 
proposed legislation. It is a legislative 
session where expert testimony from 
lawyers may be critical and you may be 
called to Tallahassee with little notice to 
respond before a committee in support of or 
opposition to a specific bill. We know that 
we can count on all of the 19,000 members of 
The Florida Bar to be ready. Whether 
directly requested to appear in Tallahassee 
or not, it is incumbent upon every member 


of The Florida Bar to make known his or her 
views to every local legislative delegation 
and beyond that offer legal assistance to our 
legislators when called upon to do so. 


WOE, OUR NEW COMPUTER! In an 
effort to cut costs, for the first time in eight 
years the Bar has secured, in-house, its own 
computer. This action occurred when 
computer manufacturers geared down their 
technology and produced a small computer 
at a reasonable price that would meet the 
needs of a professional organization such as 
ours. So we are saving substantial dollars 
from our previous costs when using outside 
commercial computer services. 

The changeover has gone well with just a 
few exceptions. One of these exceptions was 
the sending of a registered letter to 
approximately 60 of you for failure to pay 
dues when in fact you had paid dues and we 
were in error. We apologize, and I, like you, 
am sick and tired of blaming administrative 
errors on computers so the fault is here with 
the undersigned, and not the computer. 

We are hoping to help you, the individual 
members, through our new computer. An 
existing time lag for changing membership 
addresses is being eliminated. Our goal is to 
make the change the day notice is received 
from you. We hope this will avoid any delay 
in official Bar mail to you that previously 
occurred when repeated mailings went to an 
old address following an office move. 

Most of all, we appreciate the patience 
and consideration of those members of the 
Bar who we have wronged; they have been 
understanding. We have dedicated people 
on the staff managing our records 
department and they want to serve you in 
the best way possible. The computer has 
also cut costs in handling the registration, for 
designation purposes, of all persons 
attending CLE courses and hence has 
avoided the employment of two additional 
registrars in our continuing legal education 
department. We like our new computer, an 
IBM Systems 32, and we hope to prove the 
merits of our decision to lease this 
equipment through better service to you. 


MARSHALL R. CassEepy 
Executive Director 
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No Fee for Him 


I read with interest the letter to the 
Journal entitled “Malpractice in the 
Sunshine,” written by Dr. Joseph C. 
Rush in the March 1976 issue. 

Apparently Dr. Rush is not aware of 
either the procedural and technical 
problems involved in processing a 
medical malpractice action through the 
courts nor is he aware of the out-of- 
pocket costs risked by the attorney. 

Before filing an action an 
experienced attorney can be expected 
to spend some 10 or 20 or more hours in 
client interviews, obtaining medical 
information and reports, research, 
conferences with medical experts and 
preparation of the framework for a suit. 

If a doctor doesn’t get notice of a 
possible impending action through the 
local medical grapevine (the suppliers 
of medical reports and records) he will 
invariably get a pre-action notice letter 
if the attorney has finally determined 
that the action is meritorious. 

While the “medical witness” is a key 
to proving a malpractice action, it must 
be remembered that it is the lawyer 
who directs and frames the questions so 
as to present not only medical but also 
the legal issues involved. By the time the 
actual trial occurs, the lawyer has more 
than likely invested an additional 10 to 
20 hours or more in motion hearings, 
client and doctor conferences, 
depositions, interrogatories and other 
related activities. This is exclusive of 
three or four days of actual trial time. 


Quite otten it is necessary to have 
more than one key “medical witness” to 
combat the flurry of highly 
credentialed specialists hired by 
insurance defense counsel. Since it is 
quite unusual to obtain either a willing 
or an “impartial” local physician to 
testify against another member of the 
local medical fraternity, it is most often 
necessary to cross county and 
sometimes even state lines to obtain a 
medical witness. These medical 
witnesses must have specialized 
training and credentials. And, as Dr. 
Rush should know, “Doctors don’t 
come cheap,” especially specialists. 

By trial time, it is not unusual for the 
plaintiff's lawyer to have spent several 
thousands of dollars out of his own 


pocket in preparation of the case and 
faces the personal loss of these 
expenditures and the additional ones 
incurred at trial if he loses. Alas, the cost 
gloom might also include all 
expenditures spent by the defense 
counsel if they should prevail. Of 
course, insurance companies spare no 
expense in their case preparation. Their 
budgets are quite flexible and any 
expenditure is merely a deductible tax 
write-off. 

Because of the highly specialized 
legal training involved and because of 
the time consuming and expensive 
pretrial burdens borne by the 
malpractice attorney, it is no wonder 
that only a relative handful is even 
willing to handle a malpractice action. 
Some lawyers are known to have 
expended in excess of $30,000 out-of- 
pocket on a single malpractice action. 

Let us assume now that the action has 
been tried and the jury has returned a 
shocking $500,000 verdict for the 
plaintiff. Dr. Rush should be reminded 
that the jury’s verdict was based solely 
on the judge's instructions on the 
evidence and damages sustained. 
Plaintiff's attorney fees have not been 
mentioned during the trial or in the 
court’s instructions because they have 
no bearing on the legal issues in a 
malpractice action and are not even 
deemed an issue to be presented the 
jury for consideration. The jury’s award 
then is based solely on the injuries and 
damages sustained. 

After the verdict is rendered, Dr. 
Rush would now assume that the 
attorney is in “fat-city” and that he is 
going to run to the bank to cash a check 
for a flat percentage of the $500,000 
verdict. This is most unlikely. First, the 
court might grant a remittitur or 
reduction of the money damages 
verdict because he thinks it excessive. It 
is also possible that the court might 
grant a new trial because of legal 
technicalities or impropriety by the jury 
in following its instructions. Assuming 
that these barriers have been surpassed, 
plaintiff's attorney will then probably 
face a formal written motion for new 
trial which is preparatory groundwork 
for an appeal. 

An insurance company or any other 
moneyed defendant is unlikely to pay a 


$500,000 judgment without an appeal. 
Since a judgment only accrues interest 
at 6%, the defendant is wise to appeal. 
During the appeal process this money 
can be invested at a profitable 10 to 15%, 
and, there is still a possibility that the 
judgment will be reversed by the 
appellate court. 

In the meantime, while the plaintiff's 
attorney is involved in post-trial 
motions, research and appellate brief 
preparation, he is reminded that over a 
year and a half has passed since the 
client first walked into his office. He has 
been paying his standard 40 to 45% 
office overhead, has put several more 
thousand dollars into the case and is 
now faced with the appeal possibility of 
having all his efforts erased. But the 
actual appellate hearing is still some six 
months in the future. The phone rings 
and defense counsel informs him that 
the insurer will settle the action and 
withdraw its appeal if the client will 
accept an immediate cash settlement 
which is $150,000 less than the jury 
verdict. Further negotiations follow to 
see if the insurance company will rise 
above their offer. 

The client most often settles! Why? 
When the client first entered the 
lawyer's office he had no more than a 
damaged body and hope. He has been 
disabled from employment and _ is 
unable to support his family. His 
usefulness has been restricted or 
completely eliminated. His physical, 
recreational and social life has been 
curtiled or snuffed. He is depressed. 

The client recognizes the guaranteed 
payment in the lower settlement offer. 
He sees immediate relief to pay 
accumulated medical bills, hospital bills 
and other debts. He accepts... . 

I end with two questions posed to Dr. 
Rush. Would you spend in excess of a 
hundred hours of your time and several 
thousands of dollars out of pocket over 
a period of a year or more in 
preparation for one isolated surgery 
with no certainty of any compensation? 
If so, would you then place the amount 
of your compensation for your services 
in the hands of a jury of laymen to 
determine their value, knowing fully 
that their decision might be overturned 
by a higher tribunal, and, that you might 
have to start all over again or maybe not 
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get compensated at all? Does your 
office have a sign that says - “All bills for 
medical services are expected to be 
paid immediately?” 

Contingent fees are not gift items as 
Dr. Rush suggests. They are 
constitutionally contracted agreements 
supported by valuable consideration 
and related to serious responsibilities.... 

I personally do not handle 
malpractice actions. I do not consider 
them as attorney’s ticket to retirement 
but rather as a possible alternate ticket 
to disaster. 

D. A. STEWART 
Sarasota 


Criminal Law 


I would like to point out to Executive 
Director Marshall R. Cassedy that The 
Florida Bar has not previously 
considered criminal law worthy even of 
section status in The Florida Bar. 
Perhaps now that crime has personally 
touched him this subcommittee of the 
Trial Lawyers Committee will be 
thought of sufficient significance to 
warrant approval of the repeated 
requests for section status. 


C. Marie Kinc 
Assistant Attorney General 
Tallahassee 


Editor's Note: For the first time this 
month the Criminal Law Committee, a 
standing committee of The Florida Bar 
rather than of the Trial Lawyers 
Section, is asking the Board of 
Governors to approve a request that the 
committee become a section. Section 
guidelines adopted several years ago 
require that 50 lawyers sign a petition 
indicating their interest in being 
members of a proposed section; a 
proposed program and budget for the 
first three years be submitted; and 
proposed bylaws be submitted. 


Defense of Habitat Legislation 


The recently publicized supportive 
effort of President J. Rex Farrior for 
proposed legislation declaring as 
justifiable or excusable homicide the 
killing of an intruder in a household, and 
creating a presumption that 
“unauthorized presence” would be 
evidence of “intent to commit a crime” 
makes me wonder as to the proper 
function of The Florida Bar and its 
elected representatives in our state’s law 
making process. 

The Miami Herald in the week of 
April 12 quoted Mr. Farrior as stating, 
“The bill doesn’t go far enough for 
someone who’s been broken into, raped 
and robbed. It depends on your point of 
view.” 

For whom does the president speak? 
Did the Board of Governors authorize 
the support given to the proposed bill 
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by Mr. Farrior? If not, Mr. Farrior’s 
authority on behalf of the Bar should be 
reviewed. If his effort was with the 
approval of the Board of Governors, 
then the Board and the president should 
answer to the question: Where and 
when was the proposition of the 
worthiness of such a law submitted to 
the Bar’s membership for expression of 
views and opinions? 

If I surmise correctly that the 
president supports the legislation to 
curry favor with the Senate’s Dempsey 
Barron so that the latter from his high 
throne will gaze favorably upon the 
Bar’s legislative objectives, then indeed 
The Florida Bar pays heavy tribute to 
Caesar. It seems ironic to me that the 
president’s designation of 1976 as “The 
Year of The Florida Lawyer” is now 
evidenced by an effort that is scarcely 
beneficial to The Florida Bar. 

Mr. Farrior’s fervor for the bill 
troubles me less than the problems 
presented by the incident of which I 
complain: Just what is the scope of The 
Florida Bar’s legitimate support of 
worthy legislation? What properly 
should be matters of official restraint 
and forbearance? 


THEODORE P. MAvrick 
Ft. Lauderdale 


Editor's Note: The Board of 
Governors voted to sponsor the bill 
discussed by Mr. Mavrick at Sea Island, 
Ga., March 11-13. General legislative 
policy of The Florida Bar is set out on 
page 413, September 1975 Florida Bar 
Journal: “The Florida Bar shall sponsor 
only such legislation as in the judgment 
of the Board of Governors, or of the 
Executive Committee. . . is important to 
the legal profession or the 
administration of justice or is of great 
public interest.” 

Samples of public reaction to the bill 
follow: 


Just became aware of the shoot-to- 
kill bill and wish to endorse same. 

I'm a senior citizen who has spent 
money to protect myself and home, and 
wish to be able to protect same legally 
(or illegally if it came to that). 

I feel it’s about time the victims had 
some protection. 

Thank you again. 


Mary P. Brooks 
Winter Park 


The Florida Bar has taken a step 
forward in the public’s behalf in 
advocating needed legislation that 
would permit residents of the state to 
defend their homes with deadly force. 

Because of the uncertain nature of 
current laws — an uncertainty which 
has been compounded by court 
interpretations — it is not now clear 
under what circumstances the resident 


of a house or apartment may shoot an 
uninvited intruder, such as a burglar. 

Rep. Richard Price, R-St. Petersburg, 
has introduced a House bill that would 
amend Florida law to justify the use of 
deadly force to defend one’s home, land 
or tangible movable property. The bill 
also includes a provision that the 
presence of any unauthorized person in 
the home or property of another may be 
interpreted as intent to commit a crime. 

As we understand it, there may be 
some problems with the language of 
this bill which could result in its death, 
but if the language of the bill is not what 
it should be, its concept is. 

The Florida Bar Board of Governors 
has approved it in concept, and, as 
Florida Bar President J. Rex Farrior, Jr. 
put it, it should enhance the ability of 
property owners to protect their 
property against crimes and to put 
potential criminals on notice that 
deadly force may be used against them 
for violating the property rights of 
others. 

It has seemed an absurdity to us that a 
homeowner roused from his sleep by a 
burglar may not be able to use a gun or 
other weapon to defend his home 
against the intruder. 

The law must give the homeowner 
the right to protect his property and 
himself, using whatever force is 
necessary to safeguard it. 


The Pensacola Journal 
April 12, 1976 


Financing Goods and Chattels 


In “Financing Goods and Chattels” 
(The Florida Bar Journal, December, 
1975) Scott Baena addressed the very 
timely problem of determining 
priorities among parties with security 
interests in goods and fixtures. Because 
of the case of International Harvester 
Credit Corporation v. American 
National Bank of Jacksonville, cited at 
page 570, the discussion of who takes 
priority when it is determined that two 
parties have a security interest in the 
same goods is of particular interest to 
practitioners in Florida. The author 
indicates that in a dispute between a 
secured party with an interest in after- 
acquired property and a subsequent 
purchase money vendor, the purchase 
money vendor will always win, 
regardless of whether the vendor files 
within 10 days as required by the 
Uniform Commercial Code. 

The holding in International 
Harvester has been widely criticized, 
and places Florida in an extreme 
minority position. The court held that a 
secured party with an interest in after- 
acquired property is limited to the 
debtor’s equity in that property even 
though a subsequent purchase money 
secured party has failed to file within 10 
days. Research has indicated that no 
other court has followed the Florida 
rule. 
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In International Harvester, the court 
reasoned that to allow the security 
interest in after-acquired property to 
take priority over a subsequent 
purchase money security interest, 
would grant a windfall to the former, 
since the after-acquired property was 
not in existence at the time of execution 
of the first security agreement. It should 
be noted that in dealing with banks, 
finance companies, and sellers who 
would be faced with this type of 
problem, one is dealing with 
commercial groups dealing in the 
marketplace on a daily basis and not 
unsuspecting consumers in need of 
protection. Therefore, the legislature 
has enacted UCC §9-312 requiring 
purchase money vendors to record a 
financing statement within 10 days of 
delivery of the goods to protect their 
security interest and obtain priority. 
Further, the fact that a creditor is 
willing to take a security interest in 
after-acquired property does not mean 
that the after-acquired property was 
neither anticipated nor needed by the 
creditor. As a common tool for 


warning 

signals: 
1. 


Change in bowel or bladder habits. 


A sore that does not heal. 


Unusual bleeding or discharge. 


Thickening or lump in breast 
or elsewhere. 


Indigestion or difficulty 
in swallowing. 


Obvious change in wart or mole. 


7. 


Nagging cough or hoarseness. 


If you have a warning sign, 
see your doctor! 
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providing the security necessary for 
loan risks to be assumed, the after- 
acquired property clause can hardly be 
called a windfall. The entire concept of 
priorities surrounding security interests 
in after-acquired property is discussed 
in Justice Carlton’s well-reasoned 
dissent from the International 
Harvester decision. 

Since the decision in International 
Harvester in 1973, changes have taken 
place which may indicate that the case 
would not be decided the same if 
reheard today. First, the Uniform 
Commercial Code has been litigated 
more often, and is probably better 
understood, both by counsel and the 
courts. Perhaps more important, the 
court itself has changed and is now 
constituted with more commercial 
expertise than at any time in recent 
history. Also, the Code concept of 
providing for priorities in a 
commercially reasonable manner 
where there is no abstract “right” or 
“wrong” is increasingly argued and 
understood. Finally, the International 
Harvester discussion of “ownership 
retained in the property sold” is 
analogous to the common law theories 
of title which courts across the nation 
are recognizing as having been 
abolished by the UCC. 

The warning in Mr. Baena’s article, 
“caveat lender,” is certainly valid. 
However, secured parties with an 
interest in after-acquired property 
should reasonably be expected to claim 
priority if subsequent secured parties 
do not comply with the requirements of 
the Code. Lenders, while moving with 
caution in the use of after-acquired 
property clauses, should be expected to 
assert their rights under the Code and 
challenge the International Harvester 
decision. 

Rosert E. Doy te, Jr. 
Naples 


Dilemmas of Keeping Current 


Florida’s legal system is in the grip of 
a perplexing paradox detrimental to 
one of the notions fundamental to our 
democratic republic -- that the citizens 
know the laws which they are charged 
to obey and which govern their 
conduct. 

The paradox, briefly stated, is that 
the annual sessions of the Legislature 
issue forth in a niagara of legislation, 
which plethora requires an office of 
statutory revision to reconcile the new 
raft of legislation with the existing mass 
of legislation, which reconciliation has 


all the characteristics of still newer 
legislation -- leaving the public, not to 
mention the lawyers who are supposed 
to serve the public, in a state of 
bewilderment. 

Florida is fortunate to have a 
statutory revision office headed by a 
man of stature, dedication, 
unquestioned integrity, scholarship and 
zeal. 

But who among us has not found 
himself in litigation, eagerly awaiting 
publication of the Florida Statutes to 
learn what transpired officially two 
years before in the Legislature, only to 
learn that the enrolled legislation is at 
odds with the session law which is itself 
at odds with the laws of Florida, and 
that the Florida Statutes are contrary to 
some or all of the foregoing? 

It is the lawyer's duty to keep current 
with the welter of court decisions, state 
and federal, which interpret and 
therefore give meaning to statutory and 
common law. It is the lawyer's duty, 
moreover, to have some fair idea of that 
statutory or common law -- or to know 
where and how to find it. But surely it is 
not the duty of the Legislature to induce 
bewilderment on the part of lawyers 
and nescience on the part of the public 
which requires the public to seek the aid 
of distracted lawyers under 
conceivable circumstances which 
might be touched upon by some 
legislation in an age where law reaches 
out to cover virtually every aspect of 
social life. 

Even as the office of statutory 
revision is creative of problems by dint 
of its responsibilities, its role is merely a 
function of a curious system which 
operates to inundate and deluge the 
people of Florida rather than to address 
in a deliberate and prudent fashion the 
outstanding problems of the people 
which cannot be resolved other than by 
legislation. 

One would hope, therefore, that the 
Legislature -- perhaps at the behest of 
legislator-lawyers who are best 
equipped to appreciate the problem -- 
would remedy the situation by relieving 
the office of statutory revision of its 
obligation to legislate (perhaps by 
adopting Senator McLain’s proposal 
that the Legislature meet biannually to 
legislate and in the intervening years to 
treat of budgets -- which under the 
present system become the full-time 
preoccupation of administrators who 
ought to be administering agencies 
instead of filling in a vast proliferation 
of budget blanks). 


STEPHEN Marc SLEPIN 
Tallahassee 
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Landmark Banks’ trust departments recognize the importance of 
mutual understanding and cooperation with members of the legal 
profession in matters having to do with estates and trusts. To assist 
attorneys in our banking area by a clearer understanding of our poli- 
cies, the following is set forth: 


PRACTICE OF LAW 

No employee engages in the practice 
of law. We do not draw wills or trust 
agreements. It is our policy to encour- 
age customers to retain and consult 


with legal counsel of their own choice. 


EMPLOYMENT OF ATTORNEY 

Where we are named in the document 
as personal representative or trustee, 
it is our policy to employ the attorney 
or firm of attorneys who drew the will 
or trust agreement for such legal serv- 
ices as may be necessary to the admin- 
istration of the estate or trust, unless we 
are otherwise instructed in writing by 
the testator or settlor. 


CONSULTATION 

We welcome and invite attorneys to 
consult with us prior to execution of 
wills or trust agreements in which we 


are named. The filing with us of origi- 
nals or copies of such wills is en- 
couraged. 


ACCEPTANCE 


In determining the acceptability of trust 
business, it is our policy to consider the 
need for the service and whether we 
can render it properly. While we desire 
to be of service whenever possible, we 
reserve the right to decline any busi- 
ness that may be offered. 


CO-FIDUCIARY APPOINTMENTS 

We accept joint appointment with an 
individual personal representative or 
trustee with the understanding that we 
will have physical custody of assets, 
including all documents and records, 
and that we will receive our regular fee. 
The individual co-fiduciary participates 
in all decisions and receives detailed 
statements from us. 


TRUST DEPARTMENTS 


Landmark|{Banks 
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“The Year of the Lawyer” in Retrospect 


As I began my year of service as 
your president, I dedicated my 
efforts to alleviating the more 
critical problem areas which 
confronted the Florida lawyer. As I 
reflect upon our progress in these 
areas during the past year, I feel The 
Florida Bar can be very proud of its 
accomplishments. 

This has been a year of 
tremendous activity for The Florida 
Bar, and as we continue to grow ata 
rate of more than 2,000 new 
members annually, the demands 
made upon The Florida Bar will 
also continue to grow. 

This issue of the Journal attempts 
to place the year in perspective, 
featuring reports of our section and 
committee chairmen summarizing 
their performances during the past 
year. I hope you will read them. 

In addition, I will attempt to 
highlight the accomplishments of 
The Florida Bar in those areas, as set 
forth in my first President’s Page in 
June 1975, which Florida lawyers 
felt were the more critical areas. 


Public Confidence in our Judicial 
System 

Letters I have received and 
media editorial comments reflect a 
greatly improved public attitude 
toward our judicial system. Respect 
for our Supreme Court has been 
restored, and is reflected 
throughout the entire state judicial 
system. The Judicial Nominating 
Commission process, in which 
members of The Florida Bar play a 
major role, has served to remove the 
political overtones from our judicial 
selection process. The Judicial 
Qualifications Commission has, of 
course, also served with great 
distinction. 

In March I presided at the Third 
Annual Institute for Judicial 
Nominating Commissioners which 
sought to expose those serving on 


the 25 nominating commissions to 
the “nuts and bolts” problems they 
will face during their tenure. The 
attendance and atmosphere which 
pervaded the institute reflected the 
recognition by each commissioner 
of the serious responsibility with 
which each is vested. We, as 
members of the Bar, should be 
constantly reminded of our 
obligation to maintain the respect 
and confidence in our judicial 
system, which is essential if it is to 
continue to function. 
Overpopulation of Lawyers 

The February issue of the Journal 
was devoted exclusively to this 
subject, presenting differing 
opinions on many issues. This 
special issue and the resulting 
coverage of the subject by the news 
media together have engendered a 
broader awareness of the problem. 


I appointed, with Board 
authorization, a special study 
committee, whose recommenda- 
tions were presented to and 
approved by the Board of 
Governors at its January meeting. 
Implementation of the Board- 
approved recommendations began 
immediately. Among other things, 
The Florida Bar has initiated a 
program of communicating to 
prospective law students the 
constrictive nature of the legal job 
market, and has urged law schools 
to stay in touch with the 
employment status of their 
graduates after graduation for 
statistical purposes. 

Following careful evaluation, the 
Board of Governors will approve 
group legal service plans designed 
to make legal services available to 
greater segments of the population. 
Through foresight and timely 
action, we can hopefully prevent an 
overexpansion of our profession 
which would burden the 


practitioner and deny entry for 
even the most qualified of 
graduates. 

Equally important is the fact that 
the public must be _ protected 
against the inevitable consequences 
of lawyer economic difficulties, 
such as defalcations, unethical 
solicitation, and other offenses and 
ethical violations. 


The Public’s Inaccurate Image of 
the Lawyer 

Throughout the past year, our 
public affairs department in 
Tallahassee has focused the greater 
part of its efforts on improving the 
lawyer's public image. Methods 
such as television spots and a public 
information pamphlet series have 
been utilized to improve our public 
relations and increase the public’s 
awareness of those day-to-day 
problems which require legal 
counseling. Institutional advertising 
in this Bicentennial year is 
highlighting the lawyer’s role in our 
democratic society. 

A special effort has been made to 
arrange for your president, 
whenever traveling around the 
state, to confer at length with each 
newspaper, radio and television 
editorial and news staff in the area. 
This open communication has 
resulted in a greatly improved 
understanding by the media of the 
Bar’s efforts and accomplishments 
in matters such as lawyer discipline, 
ethics, legislation and others. We 
have been open and candid, and 
have been conscious of a great 
improvement in our relations with 
the media. 

Many of the actions taken by The 
Florida Bar during the past year 
have received favorable comment 
by the news media. The Bar's 
efforts to establish contingent fee 
guidelines was applauded 
throughout the state, and has 
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apparently forestalled the 
attempted regulation of contingent 
fees from without. The Florida Bar 
will continue to oppose those who 
would seek the strict regulation of 
attorneys’ fees. 

Responding to your many 
expressions of opposition to the 
proposal, the Board of Governors 
defeated an attempt to open all 
grievance proceedings to the public 
after a finding of probable cause by 
a grievance committee. Although 
soundly defeated by a two-to-one 
Board vote less than a year ago, this 
may be a recurring issue. I therefore 
urge each of you to periodically re- 
express your views to your Board of 
Governors representative. I fear 
that the undue media coverage 
given to those not yet found guilty 
would serve to destroy the careers 
of many innocent lawyers as well as 
damage the public image of the 
entire legal profession. 


Legal Ethics 


I reported on our efforts in this 
regard last month. For the first time, 
the bar exam given in July will test 
the applicant’s knowledge of legal 
ethics in a separate section of the 
bar examination, entitled Part III. If 
the ethics section is not passed, the 


applicant is not admitted to practice 
in Florida, regardless of his grades 
on Parts I and II. Of The Florida 
Bar’s many accomplishments this 
year, this is for me perhaps the most 


gratifying. 


Communication Between The 
Florida Bar and its Members 


Inherent in the tremendous 
growth which we are experiencing 
is a growing communication 
problem between The Florida Bar 
and its members. The only solution 
to this problem is a continuing 
effort on both sides to keep the lines 
of communication open. We 
constantly remind your representa- 
tives on the Board of Governors of 
their obligation to keep you 
informed of the Bar’s activities and 
to be responsive to your opinions 
and criticisms. 

Most have some systematic 
method of keeping you informed, 
and of soliciting your opinions. If 
your representative does not, you 
should call this to his attention. Over 
200 copies of the proposed Board 
agenda are mailed out prior to each 
Board meeting to all local 
associations and to others. After the 
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meeting, the minutes are likewise 
disseminated as broadly as possible. 

Of course, to be effective, 
communications must flow in both 
directions. 


Strengthening of Local Bar 
Associations 


The Florida Bar Caravan was 
taken to various parts of the state 
during the first week of March. 
With more than 70 local bar leaders 
in attendance representing 24 local 
bar associations, this year’s caravan 
was a tremendous success. Local 
bar leaders commented that they 
gained a feeling of direct 
communication with Bar leadership 
and a better understanding of the 
services available from The Florida 
Bar. Questions posed at each of the 
caravan’s stops reflected the 
concern of our membership with 
those problem areas highlighted in 
this writing. 

Closer Ties with Groups 
Composed of our Members on the 
Judiciary 

Interaction between the Bar and 
the various judicial groups has 
continued to increase. Various 
representatives of The Florida Bar 
participated in many of the judicial 
conferences held during the past 
year, resulting in a healthy exchange 
of ideas and an increased awareness 
of the problems confronting the 
bench and Bar. The Bar has become 
increasingly aware of its obligation 
to respond to unwarranted attacks 
made against members of our 
judiciary, who are ethically 
precluded from defending 
themselves. 

Our convention committee 
chairman, Judge Parker Lee 
McDonald, is a member of the 
judiciary, and will present during 
the June convention a seminar for 
the judiciary. 

The Florida Bar actively 
supported the creation of additional 
judgeships to ease the caseload, 
judicial salary increases, and 
equitable adjustments in judicial 
retirement programs. 


Closer Working Relationships 
with our Law Schools 


Throughout the year I have 
strived to develop a _ closer 
relationship with our five Florida 
law schools. The Bar has solicited 
input from our law school deans on 
all policy matters affecting the legal 
educational system in Florida. 


Many of our law school faculty have 
become active in Bar activities as 
members of standing and special 
committees. The concept of the 
former Law Student Section has 
been revised to encourage more 
effective exchange of ideas 
between The Florida Bar and 
Florida law students. We have 
quadrupled our financial grants to 
our law schools for the 
improvement of their ethics and 
professional responsibility 
programs. 

Similarly, we have worked hand 
in hand with the deans of the 
respective law schools in the 
resolution of their appropriations 
and budgetary problems. We will 
continue to work closely with our 
law schools, emphasizing such areas 
as legal ethics training and job 
placement for law graduates. 


A Strong Disciplinary Program 


Our disciplinary program is 
going at full tilt. To protect the 
ethical 98% of our profession, we 
shall continue to make whatever 
staff and budgetary allocations are 
necessary to discharge our 
responsibility of disciplining the 


small minority whose unethical 


conduct brings discredit upon the 
entire profession. Our Supreme 
Court now appears unwilling to 
treat lightly the failure of that 
minority to adhere to the ethical 
precepts which guide our 
professional conduct. There is no 
other profession in Florida which 
more diligently polices its own 
ranks than The Florida Bar. 


Continued Strong Legislative 
Efforts 


We have increased our legislative 
budget, and at this writing, Bar 
lobbyists are working hard to assure 
that the interests of the Florida 
lawyer are represented in the 
current legislative session. At this 
point, the program appears 
eminently successful. 


Better Relationships with the 
News Media 


The officers and staff of The 
Florida Bar have practiced a policy 
of openness with all news media 
representatives. Our public affairs 
department has attempted to 
provide the media with the most 
complete information possible on 
all Bar actions of public concern. 

The Media-Law Conference held 
in December was an overwhelming 
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success, providing a new awareness 
of the problems confronting the Bar 
and the press. Our efforts to bridge 
the communication gap between 
the two professions have recently 
been reflected in more accurate and 
unbiased reporting of Bar-related 
issues. Media personnel now feel 
free to call upon your officers and 
staff prior to presenting 
controversial issues, and we believe 
that our policy of openness and 
candor has proven itself. 


Designation 


The Florida Designation Plan has 
become a reality. To date, more 
than 5,200 lawyers have designated 
in one or more areas of practice. 
Implementation of the Florida Plan 
has taxed the energies and resources 
of the Bar and the staff to the fullest, 
but thus far, all have been equal to 
the task. Our continuing legal 
education department has greatly 
expanded its course schedule to 
provide the educational opportuni- 
ties demanded by the plan. During 


this calendar year, CLE has already 
provided six course offerings for 
designation credit, and 25 more 
courses at 155 locations are planned 
for the upcoming fiscal year. 

The impact of designation on the 
practice of law is as yet unknown, 
but with the tremendous 
participation in the plan which we 
are experiencing, the public will, 
hopefully, be provided with greater 
access to Florida lawyers. Also, 
Florida lawyers will be provided 
with a means to enlarge their 
practices in those areas of law 
preferred by them. 


Advertising 


As you may have read, the ABA 
removed most of its restrictions on 


lawyer advertising. The Board of — 


Governors of The Florida Bar at its 
January meeting voted to oppose 
any change in the concept of lawyer 
advertising, including the advisory 
action taken by the ABA. In 
attempting to meet our obligation 
to provide legal counsel, we should 


not adopt methods such as all-out 
advertising which will disserve the 
public and demean our profession. 
There has been no change 
whatsoever in Florida’s restrictions 
on lawyer advertising, (except, of 
course, those changes required by 
the Designation Plan) and no 
changes are anticipated in the 
foreseeable future. 

It has been a year of burgeoning 
activity for The Florida Bar. In 
designating this year as “The Year 
of the Lawyer,” I have attempted to 
focus the Bar’s efforts upon meeting 
the needs of the Florida lawyer, for 
the real purpose of The Florida Bar 
is to serve its membership. In this, 
my last President's Page, I want to 
commend our highly competent 
staff, and our unselfish Bar workers 
for their diligent efforts on your 
behalf during the past year. Only 
through the involvement of you, the 
Florida lawyer, can the Bar be truly 
responsive to you, its members. 


J. Rex Farrior, Jr. 
President 
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Me 
The boys at local 880 were out of work and out 
of luck. Their plant was being closed down. 


Even though 880 had a year to go on 
its contract, the word came down from the 
union’s labor law firm in New York that there 
was no recourse for the men losing their jobs. 

Seventy of the workers decided to 
gamble that something more could be done, so 
they went to a local law firm. The attorneys 
there didn’t have a lot of experience in labor 
law, but they knew how to handle a case. They 
called The Research Group. 

Armed with our research advocacy, 
the local firm persuaded the reluctant compan 
to enter negotiations. The workers’ bet paid o 
The resulting settlement gave each union 
member a week’s pay for every year seniority. 
The seventy men who initiated the action came 
away with almost $400,000. The total bill 
from The Research Group? $312. 

We gave the small firm the research 
and advocacy assistance it needed to win a 
major case. 
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The result was not unusual. We’ve 

— advocacy memoranda and briefs to 
aw firms, general counsel, attorneys general 
and individual practitioners around the world. 
Our work in more than 20,000 cases has in- 
volved all major fields of law and all state and 
federal jurisdictions. We’ve been recognized 

by Time, Business Week, Juris Doctor, and other 
major publications as the leader in the field and 
a major new force in the legal community. 

Time after time our professional organi- 
zation has given attorneys the comprehensive 
legal ammunition they needed to win. 

We'd like to work with a Because 
we'd like you to find out what the attorneys for 
the boys at 880 found out. 

That we're a good bet. 


The facts in this case are true. The names have been changed to 
conform to the spirit of the ABA Code of Professional Responsibility. 


THE RESEARCH GROUP 
INCORPORATED 


2000 Holiday Drive, Box 7187, Charlottesville, Va. 22906; (804) 977-5690. 
Other research centers in Ann Arbor, Berkeley and Boston. 
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THE FLORIDA BAR’S DESIGNATION 
COORDINATING COMMITTEE HAS APPROVED 
PUBLICATION OF ATTORNEY LISTINGS AND 
DESIGNATED AREAS OF PRACTICE IN THE 
FLORIDA LAWYERS DIARY AND MANUAL 


We respectfully call your attention to the fact that The Florida Bar’s Designation 
Coordinating Committee has approved publication of listings of attorneys under their 
designated areas of practice in the Florida Lawyers Diary and Manual. 


The Florida Lawyers Diary and Manual is a reference tool found on thousands of 
Florida lawyers’ desks. A special section, to be printed on yellow paper, for easy 
recognition, is planned for inclusion in the 1977 edition. 


This yellow paper section will include dignified listings of attorneys under the 
particular branch(es) of law that they have designated. 


These listings will be bold, yet dignified and will include only name, address and 
telephone number under the heading of the particular designated area of practice. 


Only those attorneys who are properly designated under The Florida Bar Designation 
Plan will be permitted to participate in this new yellow section. 


These listings will become a most readily available source for Florida lawyers to use 
when they or their clients require the particular services of another lawyer, either 
across town or across the state. 


We are confident that you will want to have your dignified listing appear in this 
section. To insert it, kindly complete the short form below. 


We will send you a proof of your listing, prior to publication, for your approval. The 
cost of the listing in this new section to appear in the 1977 Florida Lawyers Diary and 
Manual is a modest $25 for each listing under each designated branch of the law. 


Yours for service, 
FLORIDA LAWYERS DIARY & MANUAL 


Florida Lawyers Diary & Manual 
P.O. Box 50 
Newark, N.J. 07101 


Please insert the following listing in the special new section to be published in the 
1977 Florida Lawyers Diary and Manual. 


NAME 
ADDRESS 
CITY 
TELEPHONE AREA CODE____m__TELEPHONE NUMBER 


This Listing Should Appear Under the Following Designated Branch or 
Branches of the Law: 


ZIP 
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Oklawaha River 


As I assumed the office of Florida 
Senate President in 1974, it was 
evident that a top priority problem 
area was environmental permitting. 
The people of Florida wanted 
environmental controls, but they 
also wanted to be able to get an 
answer during one lifetime. 

Four results of the nonfunction- 
ing system at that time were readily 
apparent. First, the permitting 
process had become extremely 
complex and subject to inordinate 
delays. Although the statutes 
specified the time limits of the 
permit process, the agencies were 
failing to meet these deadlines more 
than 50% of the time. For individual 
citizens, businesses, and other state 
agencies, these delays were 
resulting in additional unnecessary 
costs. 

Second, there was needless 
duplication among the agencies 
involved: the Trustees of the 
Internal Improvement Trust Fund, 
Department of Pollution Control, 
Department of Natural Resources, 
the Game and Fresh Water Fish 
Commission, and the Division of 
Health. Frequently agencies would 
bounce applicants back and forth in 
what I have called “pinball machine 
government.” 

The third problem was a lack of 
accountability for environmental 
programs. The Trustees and 
Department of Natural Resources 
were Governor and Cabinet 
agencies. The Division of Health 
was a Governors agency. The 
Game Commission was a 
constitutional agency headed by 
appointed commission members. 
Pollution Control was headed by a 


Act 


lay-appointed board. Inter-agency 
conflicts were exacerbated by this 
structure. 

Fourth, citizens requiring permits 
or answers to environmental 
problems could not determine what 
state agency was the proper channel 
for requests or complaints. 

In August of 1974, I set up a staff 
task force to provide research and 
technical assistance on the 
reorganization effort. Three 
standing committees and the 
president's office worked on this 
project with major work being done 
by Senator Phil Lewis of West Palm 
Beach, Senator Guy Spicola of 
Tampa, and Senator Kenneth 
Myers of Miami. 

Briefly, the final legislative 
product resolved each of these 
problems by restructuring the 
entire system of environmental 
control. A Department of 
Environmental Regulation was 
created, headed by a secretary 
appointed by the Governor and 
subject to Senate confirmation. This 
secretary has responsibility for final 
action on all permits except those 
reserved to the Governor and 
Cabinet. Those reserved decisions 
are related to state-owned lands 
(which are constitutionally held in 
trust for all the people of the state) 
and electrical power plant siting. 
Appeals of other agency actions go 
to a seven-member commission, 
which is also charged with setting 
the standards of the Department of 
Environmental Regulation under 
which permits are granted or 
denied. The commission is required 
to consider an economic and 
environmental impact study before 
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the Legislative 


adopting any standard stricter than 
one set by federal law; final review 
of these stricter standards is by the 
elected Governor and Cabinet 
rather than by an appointed body 
not responsible to the electorate. 
The inclusion of economic impact 
data is a significant change in the 
review of environmental rules. 
Management of the natural 
resources of the state was 
consolidated in the existing 
Department of Natural Resources. 
State-owned lands, including parks 
and environmentally endangered 
lands, are now being managed by 
one agency. Enforcement of laws 
relative to marine resources and 
shoreline protection are a charge of 
this department. Unfortunately, 
due to constitutional constraints, 
fresh water programs and 
enforcement remain in the Game 
and Fresh Water Commission. 
Attorneys will be particularly 
interested in two areas adressed by 
Chapter 75-22, Laws of Florida. 
First, the law specifically exempted 
from state regulation a number of 
small projects that previously 
required permits. Another class of 
projects must now be reviewed and 
acted upon at one of the five 
environmental district centers set 
up by the act, eliminating the need 
to go to Tallahassee for many 


required permits. Second, the. 


Department of Environmental 
Regulation is to establish 
agreements with the Division of 
Health and the water management 
districts to eliminate duplication 
and overlap in these areas. A report 
on this was to be submitted to the 
Legislature by March 1, 1976. 
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Perspective 


We now have in Florida a system 
of environmental control that spells 
out in the law who is responsible for 
decision-making and what 
administrative remedies are 
available. Under the Administrative 
Procedure Act of 1974, applicants 
then appeal to the district court of 
appeal. 

The Florida Environmental 
Reorganization Act of 1975 will not 
resolve all of the complex, highly 
technical problems of environmen- 
tal control in Florida. However, I 
believe, the 1975 Legislature greatly 
simplified the structure and 
procedures in this area. O 


BY DEMPSEY J. BARRON 


Senator Dempsey J. Barron, Panama City, 
has served 20 years in the Florida 
Legislature. He is a member of The Florida 
Bar and Senate President for 1974-76. In the 
1975 Session, environmental reorganization 
and the reorganization of health and 
rehabilitative services were passed. 
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How Reorganization 
Affected the 
Department of 
Natural Resources 


BY HARMON SHIELDS 


Harmon W. Shields, Tallahassee, studied 
electrical engineering at Auburn University. 
He has served as executive director of the 
Department of Natural Resources since 
March 1974. He began work for the state in 
1964 with the former Board of Conservation 
and in 1967 became administrative assistant 
to former DNR director, Randolph Hodges. 
In 1968 he became administrative director of 
Salt Water Fisheries. 


An old adage states, “Reorgani- 
zing is a wondering method for 
creating the illusion of progress 
while producing confusion, 
inefficiency and demoralization.” 

An exception may be Florida’s 
Environmental Reorganization Act 
of 1975 as it relates to the 
Department of Natural Resources. 
The act provided that the three 
existing environmental agencies, 
the Department of Natural 
Resources, Board of Trustees of the 
Internal Improvement Trust Fund 
and the Department of Pollution 
Control, be reorganized into two 
new agencies - the Department of 
Natural Resources and the 
Department of Environmental 
Regulation. Five divisions were 
created within the Department - 
Administrative Services, Marine 
Resources, Recreation and Parks, 
Resource Management and Law 
Enforcement. The act provided, 
however, that the Department of 
Natural Resources would have the 
authority to supervise, review and 
approve the Commission’s exercise 
of executive powers in the area of 
budgeting. The First Judicial 
Circuit Court has ruled this section 
of the act unconstitutional. 

Reorganization of the Depart- 
ment of Natural Resources was 
completed prior to the deadline, 
March 1, 1976, as provided in the 
act. 

Following reorganization, some 
responsibilities and personnel 
positions of the Department of 
Natural Resources were transferred 
from the Department, and some 
new responsibilities and personnel 
positions were created. One of the 
major new _ personnel positions 
included an assistant executive 
director who was given the 
responsibility of assisting in the 
overall management of the 
Department. 

Because the Division of 
Administrative Services was not 
substantially altered by the act, it 
played a major role in assisting the 
executive director in reorganiza- 
tion. (Administrative Services had 
existed in the former organizational 
structure.) 

The new Division of Marine 
Resources also was not substantially 
affected, since a similar division 
existed previously. Major alteration 
was the transfer of Law 
Enforcement into a division. Also, 
the Division of Marine Resources 


inherited new duties of shellfish 
regulation from the Department of 
Health and Rehabilitative Services. 

Reorganization affected the 
Division of Recreation and Parks 
very little. The primary duty of this 
division is management of more 
than 283,000 acres of state lands, 
including 85 parks. It also is 
responsible for acquisition of 
environmentally endangered lands 
and new recreation areas. 

The new Division of Resource 
Management assumed most of the 
responsibilities of the old Division 
of Interior Resources. It also 
assumed the vast majority of the 
statutory powers and responsibili- 
ties of the former Trustees of the 
Internal Improvement Trust Fund. 
The Bureau of State Lands now 
administers these functions. 

Since reorganization, the 
Department has set as one of its 
major goals the development of a 
land management program second 
to none. It hopes to protect and 
effectively manage the vast lands 
owned by the state. 

This program is designed to 
administer all state-owned lands 
and to be responsible for the 
creation of a comprehensive plan of 
development. Included are the 
acquisition, management and 
disposition of state-owned lands. 
The Department's first project is the 
Okeechobee Service area, which 
includes the Everglades Agricul- 
tural Lands. We are reviewing the 
inventory of these lands for 
completeness and accuracy. Upon 
completion of the review, each 
parcel will be examined for 
potential use. Criteria being used in 
the state management plan are 
evaluations of soils, geology, 
vegetation, water resources, 
physical dimensions, physical 
limitations, economic and 
demographic considerations 
(present and projected), existing 
controls, existing land-use, 
ecological significance and others. 

Changes in existing laws 
pertaining to state lands will be 
asked of the legislature during the 
approaching session. The new laws 
will enable the Department to 
complete its objective of better 
management of the state lands. 

Under reorganization, permitting 
responsibilities of the Trustees were 
transferred to the Department of 
Environmental Regulation. 

The old Coastal Coordinating 
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Council was abolished under the 
act. Its staff, powers, duties and 
functions were assigned to the 
Department. The Council is now 
the Bureau of Coastal Zone 
Planning in the Division of 
Resource Management. Main 
activity of the bureau is preparing a 
comprehensive coastal zone land 
use plan. Florida’s coastal zone 
varies from 2 to 25 miles inland 
covering about 27 percent of the 
state’s land mass. And in this area 
are six million people, or 75 percent 
of the state’s population. 

Responsibilities relating to 
development of data for the natural 
resources portions of the State 
Comprehensive Plan also were 
transferred to the Department. This 
data program pertains only to those 
natural resource programs under 
the Department’s jurisdiction. 

Responsibilities relating to 
development of data for the natural 
resources portion of the State 
Comprehensive Plan also were 
transferred to the Department. This 
data program pertains only to those 
natural resource programs under 
the Department’s jurisdiction. 

The act did not affect the 
Division of Resource Manage- 
ment’s Bureau of Geology. But the 
1975 Session of the Legislature did 
amend the mining in Florida, 
subject to the five percent 
severance tax, which primarily 
covers phosphate and heavy 
minerals. More than $7 million was 
spent voluntarily in 1974 on land 
reclamation relative to mining 
operations. Since such activities are 
now mandatory, a major increase in 
reclamation of mined lands _ is 
expected. Under the new law 50 
percent of the taxes are available for 
refund under an approved 
reclamation plan. 

Florida leads the nation in 
phosphate mining. More than $9 
million in severance tax revenues 
was received in 1974 from mining 
operations. 

A major activity transferred from 
the Department to the new 
Department of Environmental 
Regulations was administering the 
state’s water management districts. 
Water management in Florida has 
and will continue to be a major 
determining factor in the state’s 
growth rate. If water supplies 
cannot be provided adequately, the 
state’s growth will be limited, or 
virtually stopped. The water 
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management districts’ authority, 
responsibility and source of funding 
will continue to be a factor of much 
discussion before future sessions of 
the state legislature. 

The new act placed the sole 
responsibility of environmental 
permitting in the new Department 
of Environmental Regulation. This 
was done in an effort to accomplish 
a “one stage” permitting process 
less cumbersome to the applicant, 
but still providing adequate 
safeguards to the environment. 

The Department, under the act, 
no longer has responsibility for 
commenting on dredge and fill 
permit applications, but still may 
comment in certain areas, however, 
such comments no longer are 
mandatory. 

Various persons have projected 
theories on the drive behind 


reorganization. As described by 
some legislative leaders, the single 
force, probably, was “pinball 
government.” Critics of the act say 
that in reality this has not been the 
case, and duplication of 
governmental activities in this area 
still exists. 

In reality, reorganization was 
accomplished in an easy manner 
within the Department, since the 
act affected it less than the other 
agencies involved. In terms of 
personnel, the Department gained 
very few new employees, 
facilitating the changes mandated 
by the act. 

History will decide whether 
Florida’s 1975 Environmental 
Reorganization accomplished _ its 
intent to “ . promote proper 


administration of Florida’s 
landmark environmental laws.” 

As executive director of the 
Department of Natural Resources, I 
believe the act provides a vehicle to 
further centralize authority and 
pinpoint responsibility for the 
management of Florida’s 
environment. 
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Increasing Law Office Profits... 
Systematically. 


Your firm can do it too. 
Through use of the C T System For Law Office 
Management. 

Give us a call. Or mail the coupon below. We’ll send you | 
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BY JOSEPH W. LANDERS, JR. 


Governmental efforts to protect 
Florida’s environment have 
evolved rapidly over the last few 
years, concurrent with the growing 
environmental awareness and 
concern of Florida’s citizens. 

The 1968 Florida Constitution 
highlighted, for the first time in a 
Florida Constitution, this 
environmental concern in Article II, 
Section 7: 

“Natural resources and scenic beauty--It 
shall be the policy of the state to conserve 


and protect its natural resources and scenic 
beauty. Adequate provision shall be made 
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~ Function of the Department 
Of 


by law for the abatement of air and water 
pollution and of excessive and unnecessary 
noise. 

Subsequent to this constitutional 
charge, the state legislature has 
enacted laws to control air, water, 
noise and solid waste pollution,-and 
also legislated in areas of water 
consumption and supply, as well as 
the previous state permit 
requirements for activities in 
navigable waters. 

In addition to our state 
environmental laws, Congress has 
enacted certain environmental laws 
which the states are chiefly 


Withlacoochee River 


responsible for administering, 
including the Federal Water 
Pollution Control Act amendments 
of 1972, the Clean Air Act, and the 
Safe Drinking Water Act. 
Although state governmental 
reorganization was accomplished in 
1969 and the number of executive 
agencies was substantially reduced, 
existing environmental responsibil- 
ities remained split among several 
state agencies. With the passage of 
numerous state environmental laws, 
principally in the early 1970s, 
responsibility for their implemen- 
tation was again scattered to the 
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Function of Department 
Of Natural Resources 


several state environmental 
agencies. Thence came the delays in 
processing environmental permits, 
overlapping jurisdiction, and lack 
of accountability which led to the 
effort to reorganize environmental 
agencies. 


Reorganization 


The first serious efforts to 
reorganize environmental agencies 
began as early as the 1971 Session of 
the Legislature. In subsequent years 
bills twice passed the House but 
failed in the Senate. These efforts 
came to fruition last year with the 
passage of the Environmental 
Reorganization Act of 1975 
(Chapter 75-22, Laws of Florida). 

The act created the Department 
of Environmental Regulation 
(DER) as the principal permitting 
agency to implement state 
environmental laws and _ policies. 
The Department is composed of the 
former Department of Pollution 
Control, which was responsible for 
air, water, noise, solid waste and 
power plant siting pursuant to 
Chapter 403; navigable waters 
permitting functions formerly in the 
Trustees of the Internal 
Improvement Trust Fund under 
Chapter 253, F.S.; the public 
drinking water supply functions 
formerly with the Bureau of 
Sanitary Engineering of the 


Joseph W. Landers, Jr., (Jay), Tallahassee, 
took his J.D. from Stetson College of Law in 
1970. He is presently serving as Secretary of 
the Florida Department of Environmental 
Regulation, a position created by the 1975 
Legislature. From July 1974 to June 1975 he 
was director of the Board of Trustees of the 
Internal Improvement Trust Fund. 
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Division of Health under Chapter 
381, F.S.; and water management 
responsibilities formerly in the 
Department of Natural Resources 
under Chapters 373 and 298, F.S. It 
should be noted here that all major 
water-related responsibilities have 
been combined for the first time on 
the state level in one department, 
thus eliminating the previous 
fragmented efforts of several state 
agencies, and enabling the state to 
manage water as it must be, as a 
total resource. 

The Reorganization Act is aimed 
at improving administration of 
environmental laws, eliminating the 
overlapping and duplication among 


‘the state environmental agencies, 


and simplifying the process of 
applying for and _ processing 
environmental permits. Substantive 
law was modified only to facilitate 
administration, and nowhere in the 
Act is there an implied or expressed 
intent to reduce environmental 
protection. To aid in improving 
administration, one mechanism 
employed in the Act is the 
requirement to delegate as much 
responsibility and authority as 
possible to the district level, thus 
bringing environmental permit 
processing and other environmental 
protection services closer to the 
local level. This has been 
accomplished by the establishment 
of environmental districts headed 
by district managers who have been 
delegated certain authority by the 
secretary. They are appointed by 
and serve at the pleasure of the 
secretary. 


DER Organization 


The Department is headed by the 
secretary of Environmental 
Regulation who is appointed by the 
Governor subject to confirmation 
by the Senate. The secretary has 
overall responsibility for the 
Department’s performance of its 
duties. As legal head of the agency, 
the secretary's decisions constitute 
final agency action. Included are 
permitting decisions formerly 
made by the Governor and Cabinet 
under Chapter 253 and the former 
Pollution Control Board under 
Chapter 403. These decisions of the 
secretary are appealable, however, 
to the Environmental Regulation 
Commission under Chapter 403, 
F.S., and to the Governor and 
Cabinet when Chapter 253, F.S. is 
involved. 

The Environmental Regulation 


Commission is composed of seven 
citizens appointed by the Governor 
and subject to confirmation by the 
Senate. The Commission has three 
primary responsibilities: to be the 
standard-setting body for the 
Department, to act in an 
adjudicatory capacity for final 
agency actions and to approve the 
priority list for the construction 
grants programs. 

The Commission replaced the 
former Pollution Control Board. It 
differs from the Board in that it has 
seven members rather than five and 
is no longer the head of the agency. 
This is consistent with the main 
purpose of the Reorganization Act 
to pinpoint administrative 
responsibility. 

Division Structure 

The legislature established three 
statutory divisions in DER: 
Environmental Permitting, 
Environmental Programs, and 
Administrative Services. The Act 
provided that the DER secretary 
could, until March 1, 1976, organize 
the Department below the division 
level (bureau level and down) 
without approval of the State 
Department of Administration. The 
Department has been organized in 
the following fashion: 

(1) Division of Environmental 
Permitting: 

Office of Field Operations - 
supervises district operations and 
provides technical support and 
expertise to the districts. The office 
is also responsible for preparation 
and review of federal water 
pollution source permits, 
coordination of permit activities 
with water management districts, 
and certification of drinking water 
and wastewater treatment plant 
operators and well drillers. Four 
full-service district offices have 
been established, and eight 
subdistrict and branch offices. 
They are: Northwest District, with 
headquarters in Gulf Breeze 
(branch office in Panama City); St. 
Johns River District, with 
headquarters in Orlando 
(subdistrict office in Jacksonville 
and branch office in Gainesville); 
Southwest District with headquar- 
ters in St. Petersburg; and Central 
and Southern District, with 
headquarters in West Palm Beach 
(subdistrict offices in Fort Myers 
and Winter Haven, branch offices 
in Punta Gorda, Marathon Shores 
and Fort Pierce). 
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Bureau of Permitting -processes 
standard applications for activities 
in navigable waters and waters of 
the state under Chapters 253 and 
403, F.S., reviews applications for 
power plant site certification, and 
processes applications associated 
with developments of regional 
impact. The bureau also 
coordinates department responses 
on environmental impact 
statements and applications for 
registration with the Florida 
Division of Land Sales. 

Office of Enforcement - 
coordinates administrative 
enforcement cases, insuring that 
abatement actions are executed 
properly and on time; works with 
office of general counsel on 
litigated enforcement cases. 


(2) Division of Environmental 
Programs: 

Bureau of Water Quality and 
Bureau of Air Quality - provide 
continuing assessment of water and 
air quality and develop and update 
plans, programs and rules to protect 
that quality for their respective 
program areas. 

Bureau of Water Resource 
Management - coordinates water 
management activities of the state’s 
six water management districts 


organized under Chapter 373, F.S., 
oversees drainage districts created 
under Chapter 298, F.S. The bureau 
also coordinates preparation of the 
State Water Use Plan. 

Bureau of Wastewater Manage- 
ment and Grants - administers state 


and federal grant and loan 
programs for construction of 
wastewater treatment and disposal 
facilities. 

Bureau of Drinking Water and 
Special Programs -administers 
programs to assure adequate 
quantities of safe drinking water in 
the state, including implementation 
of the Federal Safe Drinking Water 
Act of 1975. It also contains 
programs for upgrading and 
controlling solid waste facilities in 
the state and preventing and 
abating excessive noise. 

(3) Division of Administrative 
Services: 

Office of Administrative Services 
- provides the Department's 
centralized administrative services, 
including personnel, purchasing, 
general services, budgeting and 
accounting. 

Office of Program and Data 
Analysis - coordinates the flow of 
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program sampling output data 
from district, subdistrict and 
division offices to the DER 
secretary and the U.S. Environ- 
mental Protection Agency. 

Office of Public Information and 
Legislative Liaison - assists in 
planning, development and 
execution of the Department's 
legislative program, and 
disseminates, through newsletters 
and news releases, information to 
the public concerning the 
Department’s activities. 


DER Actions Since 
Reorganization 


The Environmental Reorganiza- 
tion Act contained a number of 
provisions to simplify and improve 
environmental permitting in the 
state. DER has also developed and 
implemented, administratively, 
programs to improve environ- 
mental permitting service. 

Dredge and fill projects of 
limited impact are processed using 
a newly-revised short form permit 
application which district offices 
are required by rule to process 
within 60 days. A 90-day limit for 
processing standard (major) 
permits has been established by 
rule. 

The Department has also 
instituted programs to eliminate 
duplicative permitting functions 
between DER and the state’s water 
management districts, local 
pollution control programs, and the 
U.S. Army Corps of Engineers. 
Following is a brief summary of 
programs in each of these areas. 

Water Management Districts - 
DER has prepared a comprehen- 
sive review of overlapping permit 
functions between the Department 
and each of the water management 
districts in the state and is acting to 
eliminate duplication through 
interagency agreements delegating 
authority to the districts and 
identifying agency responsibilities 
in water management permitting. 

U. S. Army Corps of Engineers - 
A joint memorandum between 
DER and the Corps will eliminate 
duplicative permitting functions for 
most short form projects, and will 
coordinate state-federal permitting 
where dual permits are still 
required. For those activities now 
exempt from state permitting 
pursuant to the Environmental 
Reorganization Act, the need for a 
federal permit will also be obviated 


in most instances through the 
issuance of a general permit, to the 
public at large, by the Corps of 
Engineers. 


Local Pollution Control 
Programs - Each of the state’s 
twelve local pollution control 
programs, established under 
Chapter 403, F.S., will execute an 
interagency agreement with DER 
specifying local program 
responsibilities and duties. Where 
feasible, the Department will assign 
local programs primary responsibil- 
ity for processing and evaluating 
permit applications in their areas of 
jurisdiction. 

Other actions taken by the 
Department not specified in the 
Environmental Reorganization Act, 
but which further implement its 
intent, include - Coordination of 
review of proposed developments 
of regional impact, thus allowing 
DER to inform project developers 
early in the project’s planning stages 
of any environmental concerns; - 
Permits issued by the districts are 
reviewed in Tallahassee to maintain 
consistent quality and uniformity; 
Biweekly permit meetings presided 
over by the DER secretary are held 
to take agency action on standard 
permits; A standard procedure for 
rule development and adoption has 
been developed in-house; 
Quarterly meetings are held with 
the governing board chairmen and 
executive directors of water 
management districts to improve 
communications between DER and 
the districts; and Management 
controls to improve the efficiency 
of the Department, including 4 new 
time-accounting system, and 
program output reporting system, 
have been implemented. 

Environmental reorganization is 
working. The progress made thus 
far indicates that the combining of 
state regulatory functions was 
needed and has resulted in more 
efficient administration of these 
responsibilities. There is, however, 
more to be done, both administra- 
tively and legislatively, to realize 
the goals of environmental 
reorganization. 

Recommendations for revisions 
to the Environmental Reorganiza- 
tion Act are being prepared by the 
Department. The initial, major 
hurdles have been cleared, and the 
future should bring even better 
administration of Florida’s 
environmental laws. O 
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BY ROBERT M. RHODES 


During the dark days of World 
War I, Will Rogers suggested that 
the Atlantic be heated to 150° 
Fahrenheit so that the U-boats 
would rise to the surface and thus 
could be easily destroyed. When 
asked by reporters how this could 
be done, Rogers replied, “I gave 
you the solution. Now you have got 
to work out the details.” 

Reorganization and agency 
consolidation was the legislative 
solution to the perceived problem 
of uncoordinated and duplicative 
state environmental programs. The 
declaration of policy incorporated 
in Chapter 75-22, Laws of Florida, 
the Florida Environmental 
Reorganization Act of 1975 
(FERA), is far reaching: “It is the 
intent of the legislature to promote 
the efficient, effective and 
economical operation of certain 
environmental agencies by 
centralizing authority over and 
pinpointing responsibility for the 
management of the environment, 
...and by consolidating compatible 
administrative, planning, 
permitting, enforcement and 
operational activities.”! Ambitious 
goals indeed. What was left, 
however, was to work out the 
details so that these goals could be 
accomplished administratively. 

A number of environmental law 
practitioners viewed those 
proceedings with what must be 
labeled as “skeptical optimism.” 
There was good reason since the 
FERA is curiously vague relative to 
the practitioner's prime concer: 
consolidation of state permitting. 
The above cited declaration of 
legislative policy recognizes a 
general need for such consolidation. 
Of more assistance was the 
legislative directive for the new 
Division of Environmental 
Permitting to establish uniform 
procedures and forms for the 
orderly determination of permit 


decisions.? But there was no explicit 
recognition of the need for a 
consolidated permit system. This 
lack of direct legislative mandate is 
surprising since a major driving 
force behind reorganization was the 
“one stop shopping” or “single 
permit” concept. As noted by the 
Senate Staff Task Force charged 
with developing environmental 
reorganization recommendations, 
“permitting has become extremely 
complicated and requires 
cumbersome interaction between 
agencies and between the 


_ applicants and agencies.’ To 


alleviate confusion and inefficiency 
and to streamline and synchronize 
the permitting process, this task 
force recommended consolidation 
of existing environmental functions 


into a single department, the 


establishment of district 
environmental centers, and the 
placement of permitting standard 
setting in one division.‘ 

Although the proposed single 
agency was not embraced by the 
legislature,> measurable improve- 
ment was accomplished by 
transferring the Trustees of the 
Internal Improvement Trust Fund 
Chapter 253 dredge and fill 
jurisdiction and the former 
Department of Pollution Control 
Chapter 403 water quality authority 
into the new Department of 
Environmental Regulation. Sole 
responsibility for administering the 
Chapter 253 and 403 permitting 
process was vested in the Division 
of Environmental Permitting. As a 
necessary adjunct to this transfer, 
responsibility for performin 
Chapter 253 biological, ecological, 
and hydrographic surveys was 
vested with the DER.* The FERA 
mandated the Secretary of the DER 
to establish environmental districts 
to which could be delegated major 
permitting responsibilities.’ 
Moreover, field services and 
inspections necessary to develop 
permitting decisions would be 
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accomplished at the environmental 
district level.® 

The Governor and Cabinet sitting 
as the Board of Trustees of the 
Internal Improvement Trust Fund 
were authorized to hear and decide 
appeals of DER decisions under 
Chapter 253.9 The newly created 
Environmental Regulation 
Commission was vested with 
authority to hear final department 
decisions relative to Chapter 403.!° 

With the exception of this 
bifurcated appeal procedure, a 
framework was statutorily 
established by the FERA for 
significant debureaucratization of 
the Chapter 253 and 403 permitting 
processes. To its credit, and in an 
effort to implement the spirit of the 
FERA, the DER developed a single 
permit application process for 
Chapter 403 water quality control, 
and Chapter 253 dredge and fill 
activities. This process, incorporat- 
ed in Chapter 17-4, F.A.C., 
contemplates a single application 
and administration review. The 
distinct Chapter 253 and 403 criteria 
for issuing permits must still be 
recognized, however. The 
department decision emanating 
from the single application covers 
dredge and fill, water quality, and 
federal water quality certification 
pursuant to Public Law 92-500. 

To date, first generation 
environmental reorganization has 
been accomplished. The question is 
where do we go from here to 
further implement the legislative 
aims underpinning Chapter 75-22, 
and particularly permit consolida- 
tion. 


Developing Single Permit 


A number of steps can be taken to 
further develop the “one stop 
shopping” or “single permit” 
concept. First, legislative 
authorization should be crystalized 
relative to a single dredge and fill- 
water quality certification permit. 
The permit should combine and 
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integrate the requirements of 
Chapters 253 and 403. Specifically,. 
Sections 253.123 and 253.124 should 
be revised and incorporated as a 
separate section in Chapter 403. 
This consolidation will require 
review of the navigability limitation 
of Chapter 253 dredge and fill 
jurisdiction, as it may affect 
Chapter 403 “waters of the state” 
jurisdiction. In addition, expanded 
Corps of Engineers jurisdiction 
provided in regulations implemen- 
ting Section 404 of the Federal 
Water Pollution Control Act of 1972 
must be considered and a state 
permitting system developed to 
harmonize with this jurisdiction. 
Moreover, we should be moving 
toward developing a system 
whereby federal permitting under 
Section 1342 of the Federal Water 
Pollution Control Act (NPDES) and 
Corps jurisdiction under Section 
404 of this same act (general 
permits) can be delegated to the 
DER. 

Second, the DER should be 
authorized by statute to waive 
submission of biological, 
hydrographic and hydrological 
surveys in certain cases and to tailor 
the submission of these surveys to 
the particular type of regulated 
activity. 

Third, consistent with the single 
agency-single permit concept, the 
legislature should consider 
establishing a single focal point for 
environmental permit appeals. As 
noted, the Trustees of the Internal 
Improvement Trust Fund presently 
hear and decide appeals of DER 
decisions under Chapter 253. The 
Environmental Regulation 
Commission is vested with 
appellate jurisdiction relative to 
Chapter 403 water quality 
certification. The Governor and 
Cabinet sitting as the Land and 
Water Adjudicatory Commission 
review Chapter 373 appeals from 
regional water management 
districts, as well as Chapter 380 
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Practitioners’ Perspective 


appeals relating to developments of 
regional impact and areas of critical 
state concern. The expertise 
building within the Commission 
should be recognized and 
reinforced and appeals from DER 
action on dredge and fill-water 
quality certification applications 
should also be vested with the 
Governor and Cabinet sitting as the 
Land and Water Adjudicatory 
Commission. This transfer should 
not be difficult since the Governor 
and Cabinet presently constitute 
the Board of Trustees of the Internal 
Improvement Trust Fund. In 
support of this appellate 
consolidation, it should be noted 
that the Environmental Regulation 
Commission presently meets on a 
monthly basis and future plans will 
extend meetings to once every six 
weeks. In contrast, the Governor 
and Cabinet meet at least twice 
monthly. Frequent meetings would 
obviate unnecessary delay in the 
appellate process and expedite final 
agency action pursuant to Chapter 
120, F.S. 

Fourth, and complementary to 
the consolidation of Chapter 253 
and 403 standards for approving 
applications, the procedural 
inconsistencies presently existing in 
Sections 253.123 and 253.124 should 
be resolved. Pursuant to existing 
law, local government approval is 
not required for a dredge permit 
under Section 253.123; it is required 
for a dredge and fill or fill project 
under Section 253.124. As noted by 
DER Secretary Jay Landers, “the 
reasons for this distinction, if any 
ever existed, have been lost in 
history.”'' Hence, pursuant to 
Section 253.124(2), F.S., dredge and 
fill permits or fill projects must 
secure local approval, as well as 
state approval. The requirement of 
local approval is redundant since 
the state must review the 
application based essentially on the 
same statutory standards applied 
by a city of county. Moreover, local 
approval was instituted to 
complement now repealed 
legislative authorization for 
localities to establish bulkhead 
lines. 

The present system does not 
require local governments to 
provide hearings per Chapter 120, 
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the Administrative Procedure Act, 
nor any time benchmarks by which 
local governments must arrive at a 
decision. Localities are therefore 
vested with a statutory veto over all 
proposed dredge and fill or fill 
projects. A system could be devised 
whereby the DER can appropriate- 
ly deal with and consider local 
zoning, subdivision approval, and 
building permits, as these controls 
may affect a fill project. Consistent 
with the spirit of reorganization, 
regulation of fill activities within 
navigable waters of the state should 
be vested exclusively with the 
Department of Environmental 
Regulation; the dual approval 
requirement is redundant, time 
consuming, and expensive. It 
should, therefore, be repealed and 
fill projects be required to obtain 
only DER approval. 

Finally, further consideration 
should be given to Section 
253.124(8), F.S., which requires 
riparian owners who desire to 
repair coastal structures or to 
restore uplands to obtain a permit 
from local government, subject to 
approval of DER. Section 161.041, 
F.S., similarly requires that a 
Department of Natural Resources 
permit for coastal protective 
strutures such as seawalls, 
revetments, retaining walls and 
bulkheads also be secured from the 
Department of Natural Resources. 
These projects almost always 
require Chapter 92-500 water 


Robert M. Rhodes is a partner in a 
Tallahassee law firm and serves as editor of 
the Environmental Law column in_ this 
Journal. He received the J.D. degree from 
University of California at Berkeley and a 
master’s in public administration from 
Harvard. 


quality certification by DER. 
Although, “it’s always been a matter 
of judgment and amicable 
resolution between agencies 
whether the applicant needs a 
permit under Section 161.041, F.S., 
or Chapter 253.” these provisions 
unnecessarily overlap.'? Any 
impact coastal structures might 
possibly have upon sovereignty 
lands or waters should be 
appropriately regulated either 
through Chapter 253-403 or 
Chapter 161, not both. 

In conclusion, it should be 
recognized that the often expressed 
themes of efficiency, effective and 
economic operation, and 
pinpointing responsibility are 
popular during the development 
of the reorganization solution, but 
often are neglected when the details 
must be hammered out to 
implement these goals. Passage of 
the FERA was a major milestone 
towards streamlining Florida’s 
cumbersome environmental 
permitting system; it is now time to 
take an imperative second step 
toward developing a single state 
environmental permit.'® O 


FOOTNOTES 
! Chapter 72-22, Laws of Florida, Section 
2 


2 Id., Section 6(4). Relevant portions of the 
1976 Environmental Reorganization Act 
have been incorporated in Section 20.261, 
F.S. 

3 Report of Task Force on Environmental 
Organization, presented to Senate President 
Dempsey J. Barron, January 1975, Page 2. 

4 Id., Page 3. 

5 Cf. Haskell and Price, State 
Environmental Management, (New York, 
1973), Pages 252-255, relative to a discussion 
of other states’ experience with 
“environmental super departments.” 

6 Chapter 75-22, Laws of Florida, Section 
11. 

7 Id., Section 6(2). 

8 Id., Section 6(5)(a). 

9 Id., Section 5(1). 

Id., Section 6(1). 

''Memorandum from Jay Landers to 
Daniel W. O'Connell, January 5, 1976, 
regarding Law Revision Council Project: 
conforming Chapter 253, F.S., to Chapter 
75-22, the Florida Environmental 
Reorganization Act of 1975. 

2 Id., Page 9. 

'3 The author wishes to express 
appreciation to the following persons who 
assisted in this article: Guy Emerich, Dan 
Farley, Joseph Z. Fleming, Mitchell B. 
Haigler, Wade Hopping, Burke Jolly, Ros 
McVoy, Dan O'Connell and Vivian Smith. 
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SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the 
Southeastern Admiralty Law Institute and the Institute of Continuing Legal Education in Georgia at the 
Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, Georgia on Friday, June 25, and Saturday, 
June 26, 1976. Lunch, program materials, and cocktail reception are included in registration fee. 


Please mail the registration form provided below and make your hotel reservation DIRECTLY with 
the Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, GA 30303, or the hotel of your choice. 


PROGRAM 


Friday Morning, June 25, Session WRECK REMOVAL AND ABANDONMENT 


RECENT DEVELOPMENTS IN THE FOURTH Frank J. Marston, Fowler, White Burnett 
CIRCUIT AND OTHER CIRCUITS Hurley, Banick & Knight, Miami, Florida 


Daniel Lee Brawley,Marshall, Williams 
Gorham & Brawley, Wilmington, N.C. PRODUCTS LIABILITY IN ADMIRALTY 
William E. Cassidy, Sr., Marine Specialist, 
RECENT DEVELOPMENTS IN THE FIFTH CIRCUIT The Travelers Insurance Company, 


James H. Roussel, Phelps, Dunbar, Marks, Hartford, Connecticut 


erent ADMINISTRATIVE PRACTICE BEFORE MARITIME 
COAST GUARD — POST-CASUALTY AGENCIES (F.M.C., MARAD, I.C.C.) 
PROCEEDINGS — INFORMAL INVESTIGATIONS, 
RS 4450 CASES AND MARINE BOARDS OF 
INVESTIGATION 

Dewey R. Villareal, Jr., Fowler, White 

Gillen, Boggs, Villareal & Banker, Saturday Morning, June 26, 1976 


Tampa, Florida 
EVOLUTION OF SEAMEN’S REMEDIES: THE 
OSCEOLA THROUGH GAUDET 
Samuel C. Gainsburgh, Kierr, Gainsburgh, 


PRACTICAL INTRODUCTION TO MARINE Benjamin, Fallow & Lewis, New Orleans, 
INSURANCE MARKETS Louisiana 
Warren Faris, Faris, Ellis, Cutrone, FEDERAL RULES OF EVIDENCE 


Gilmore & Lautenschlaeger, New Orleans, Professor Vaughan C. Ball, University of 
Louisiana Georgia Schoo! of Law, Athens, Georgia 


J. Alton Boyer, Kominers, Fort, Schlefer 
& Boyer, Washington, D.C. 


Friday Afternoon, June 25, Session 


NOTE: This seminar is approved by The Florida Bar for credit under the Florida Designation Plan in the 
following areas for the number of hours indicated: Admiralty 10 hours, Administrative and 
Governmental Law 2 hours, Trial Practice 5 hours, Personal Injury and Wrongful Death 3 hours. 


REGISTRATION APPLICATION — ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Hyatt Regency Atlanta, 
Atlanta, Georgia, on June 25, 26, 1976. 


O 1|amaSEALI member. My check for $50 registration fee payable to ICLE IN GEORGIA is enclosed. 


O tam not a SEALI member. My check for $65 registration fee payable to ICLE IN GEORGIA is 
enclosed. | plan to bring my spouse to the reception. 


(Name) 


NAME SOCIAL SECURITY NO. 


FIRM 
MAILING ADDRESS 
CITY STATE 


AGE CATEGORY: Under 22( ); 22-35( ); 36-55( ); over55( ) 


MAIL APPLICATION AND CHECK TO: 
James W. Curtis, Director 
Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 
Athens, Georgia 30602 — Telephone 404-542-2522 
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Admiralty Law 


In the year now coming to a close the 
Admiralty Law Committee met on 
September 18, 1975, in Orlando and 
considered (1) how it would respond to 
the questions anticipated in connection 
with the designation program; (2) 
monitoring the legislature for bills 
introduced with potential impact on 
maritime interests; (3) the local rules 
proposed by the Southeastern 
Admiralty Law Institute; and (4) the 
desirability of seeking the approval of 
the United States district judges to 
allow United States magistrates to 
appoint substitute custodians, fix the 
amount of bond for release of vessels 
and take other action of a similar nature 
in connection with the arrest and release 
of vessels under admiralty process, the 
approval of judicial sales and disbursing 
funds from the court registry following 
such sales. 

Thereafter we have had two 
subcommittees dealing with the 
designation related questions. One, 
consisting of Jim Moseley, Roland 
Parent and Brendan O'Sullivan, has 
been working on the concept of Florida 
Bar sponsored CLE programs, and 
another, consisting of George Gabel, 
Don Geffner and Monte Rassner, has 
been evaluating courses offered by 
others than The Florida Bar for credit 
toward the required CLE for admiralty 
specialists. 
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Committees 


Jack Rinard has been working with 
United States Magistrate Paul Game 
with a view toward trying to get the 
United States district judges in the 
Middle District to authorize the 
magistrates to see to the appointment of 
substitute custodians, to fix the amount 
of security required for the release of a 
vessel; to approve ad interim 
stipulations and issue the monition and 
restraining order in limitation actions; to 
confirm the sale of vessels following a 
marshal’s sale; to order partial 
distribution of custodial costs from sale 
proceeds; and to make special 
appointments of individuals to serve in 
rem process in the event the United 
States marshal for the affected area is 
not in a position to serve in rem process 
promptly. 

The committee has been furnished 
with notice of prefiled bills in the 
Florida Legislature and bills pending in 
the United States Congress with a 
potential impact on maritime interests. 

And we have scheduled a meeting for 
June 10, 1976, in connection with the 
convention, at which we expect to hear 
reports from the subcommittees 
mentioned above, to consider a 
proposed amendment to SEALI Rule 9; 
and to hear a report on recent decisions 
of interests to the Admiralty Bar. 

In addition to the foregoing one of 
our committee members, N. G. W. 
Pieper, has submitted to The Florida 


Bar Journal for publication an article 
entitled “The Maritime Lien.” 


Dewey R. VILLAREAL, JR. 
Chairman 


Aerospace Law 


The committee has been involved 
with the following major areas in its 
meetings this year: 


1. Study, recommendations and 
action on legislative matters affecting 
aviation in Florida, including a review 
of all proposed bills recently submitted 
to the 1976 Legislature. 

2. Review and study of the recent 
Governor's Advisory Committee 
Report on Transportation, including the 
state role in air transportation, intrastate 
air transportation, and the role of the 
Department of Transportation in air 
transportation in Florida. 

3. Aviation Insurance Regulation. 

4. Analysis of the Proposed Aviation 
Act of 1975. 

5. Study of Florida D.O.T. Executive 
Summary Report on the Florida 
Intrastate Aviation Study. 

The committee passed several 
resolutions after discussing legislation 
which it endorsed or proposed, 
particularly that dealing with 
compulsory aviation liability insurance 
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and recommendations regarding 
legislation dealing with heliports on 
condominiums for emergency fire 
evacuation. 

The committee has asked The 
Florida Bar to schedule a full committee 
meeting during the Annual Meeting. It 
is hoped that all committee members 
will be able to attend this meeting. 


H. Moore 
Chairman 


CATV 

On August 5, 1975, the chairman sent 
out notices to the committee that a 
meeting would be held on Thursday, 
September 18, 1975, at The Carlton 
House, near Disney World. I requested 
each member of the committee to 
advise whether he would be present 
and his full ideas and suggestions for the 
work of the committee during the year. 

The committee met on September 18, 
1975. Present were the chairman, Abiah 
A. Church of Miami, David Shobe of 
Tampa, and Wil Varn of Tallahassee. 

After considerable discussion, it was 
decided that it would be advisable for 
the committee to try to get up a form of 
model CATV franchise for a 
municipality or county. Abiah Church 
was. named chairman of a 
subcommittee on this subject, and 
David Shobe was named to serve with 
him. It was agreed that to make the 
committee balanced, it should also 
incorporate representatives of the 
Florida League of Cities and the State 
Association of County Commissioners. 

The chairman communicated with 
those organizations, they recommend- 
ed appointments, the president of The 
Florida Bar added to the full CATV 
Committee, and the chairman added to 
the subcommittee on the model 
franchise William J. Roberts, general 
counsel of the State Association of 
County Commissioners, Tallahassee; 
Ralph A. Marsicano, general counsel of 
the Florida League of Cities, Tampa; 
and W. Robert Fokes, general counsel 
for the Florida CATV Association, 
Tallahassee. 

Mr. Church and his subcommittee 
have had a number of meetings and 
have proposed a draft of model 
franchise. Two drafts have been 
circulated and it is hoped that by the 
time of the annual meetings, a final 
draft will be available. 

A meeting of the committee has been 
set during the annual convention at 
Disney World at 2 p.m., Saturday, June 
12, 1976, at which time the final draft of 
the model franchise and other CATV 
matters will be considered. 

A CATV seminar was held at the 
annual convention two years ago. While 
excellent speakers were brought from 
Washington and New York, the 
attendance was not sufficient to justify, 
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in the opinion of the committee, another 
seminar. 

We do hope that the model CATV 
franchise to be discussed at the meeting 
this year will be of help to Florida 
CATV practitioners. 


Harovp B. WAHL 
Chairman 


Clients’ Security Fund 


In 1975, the Clients’ Security Fund 
received 33 claims totaling $240,994. 
Eleven claims were approved and paid 
in the total amount of $28,469. As the 
committee moved into 1976, 39 claims 
with a gross amount claimed of 
$281,082 remained unresolved. The 
1975 actions taken by the committee 
and the Board of Governors with 
respect to the Clients’ Security Fund 
mean that since the inception of the 
Fund, $209,791 has been paid out on 81 
claims. It should be noted that as of the 
end of 1975, the total claims filed 
against the Fund numbered 223 for a 
gross amount of $1,509,014. 

Anticipating an increased workload, 
the committee now meets three times 
annually. It also added three members 
in 1975 to cover more areas of the state. 
This last year the committee 
experienced claims coming in from all 
over Florida--not just the urban areas. 
Additionally, inflation has affected 
everything including the size and 
number of claims submitted annually. 
Currently, payments can be 
recommended of up to $20,000 on each 
claim for losses occurring after 1973. 
The committee notes that the Fund, 
which originally was quite small, has 
grown to considerable magnitude. The 
actual balance as of December 31, 1975, 
was $346,094, which consisted of an 
operating fund of $264,862 and a 
reserve of $81,232. It is anticipated that 
the Fund assets to June 30, 1976, will 
swell its total size to $506,054 with the 
reserve amounting to $165,862. 

The committee has also recommend- 
ed changes in the bylaws and 


regulations governing operations of the 
Fund. Specifically, the committee 
recommends liberalizing the bylaws so 
that it could recommend payments for 
conversions occurring in any situation 
where an attorney acted either in his 
capacity as an attorney or as a fudiciary 
whether he was appointed by court 
order, hired by a client or another 
attorney. The committee is also 
recommending the Fund be allowed to 
cover losses involving attorneys’ fees up 
to $500. Finally, it recommends the 
prohibition against paying an attorney 
for assisting a claimant any attorney’s 
fee from the proceeds of a Clients’ 
Security Fund payment be delineated 
explicitly to cover civil actions filed by 
the attorney for the claimant unless they 
are at the request of the Bar. 

Lastly, I wish to extend my deep 
appreciation to all members of this 
hard-working committee who 
unstintingly give their time and efforts 
to help redress the wrongs committed 
by a very, very insignificant but 
larcenous few in our midst. Their work 
must be painstaking and thorough. All 
members do an excellent job. 


Harry ZUKERNICK 
Chairman 


Consumer Protection Law 


Based on data developed by the 
committee it was determined that it was 
of the utmost importance to inform the 
public about the laws that exist to 
protect the public from consumer 
frauds and the mechanism provided for 
enforcement of these laws. 

It was decided that the best way to 
make such information availab}: to the 
public was through the use of seminars 
with the members of the committee 
volunteering as participants in these 
seminars. 

At a meeting held in Orlando it was 
decided that these seminars should take 
place throughout the state. The first 
such seminar is planned to take place in 


ATTENTION! Florida Bar Applicants | 
WANT A FREE IN-DEPTH SAMPLE OF OUR COURSE? 


O) Rush my free sample outline. [Lend me your 2-hour cassette on Bar Writing and 
Evidence. I promise to return it within one week. 


Name 


Address 


Phone 


City State 


Zip 


Law School 


Year Graduated 


Law Firm 


City 


I am eligible or plan to take the Florida Bar Exam in 


Mo. Yr. 


JOSEPHSON’'S BAR REVIEW CENTER of Florida 
MIAMI 269 Giralda Ave., Coral Gables, FL 33134 (305) 445-8623 


COMPUTER PROCESSING ANDTESTING 830N.La Brea, Inglewood, CA 90302 (213) 674-9300 
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Miami. The panel will consist of various 
representatives of state and local 
governmental agencies as well as other 
members of the committee who have 
volunteered their services to aid in 
making this seminar a success. 

At these seminars we will inform the 
public about existing laws; the 
obligations and liabilities of merchants 
to the consumer under the laws; the 
availability of the various state and local 
agencies to assist consumers with 
legitimate complaints; and, most 
important, how the public can help 
themselves by knowing what their 
rights are and how these rights can be 
enforced. 

We have coordinated our activities 
with the Media Committee and they 
have been most helpful in obtaining 
places for the seminars as well as 
informing the public as to the time, 
place and subject matter of the 
discussions. 

Many members of the committee 
have volunteered their services to make 
the objectives of this committee a 
success and to those members I extend 
my thanks. 


MicHAEL NACHWALTER 
Chairman 


Continuing Legal 
Education 


This is the year of transition into the 
Florida Designation Plan. Designation 
of areas of practice began in 
November. Courses presented through 
March were prepared before 
implementation of the plan. Beginning 
with the April course there is a new 
perspective in the planning of courses 
toward less general courses and more 
courses of a specialized nature. The 
scope of a course is narrower and 


treatment is designed to be more 
detailed and practical. For example, 
instead of planning an April-May course 
on all aspects of civil practice before 
trial, it was limited to discovery. Later 
courses will deal with other pretrial 
matters. 

The number of courses will be 
increased. Nine courses are being 
presented in the current year. A budget 
for 25 courses has been approved for 
the year beginning July 1. Probably a 
budget for 40 courses will be requested 
for the following year. The size of the 
CLE staff at Florida Bar headquarters is 
being increased accordingly. By 
fortunate coincidence the addition to 
the building was under construction 
when the designation plan was 
approved, and it will be ready for 
occupancy in time to facilitate the 
larger number of projects needed. 

In most of the designated areas of 
practice semiannual courses will be 
planned. As a general rule courses will 
be for five hours so that there will be 10 
hours per year or 30 hours during the 
three-year period, supplying the 
number of hours required by the plan. 
Some selected courses will be for two 
days or 10 hours, and longer courses will 
be considered. 

A new policy decision separating 
practice manuals from courses is very 
beneficial. The CLE staff is now in two 
divisions, programs and publications. 
The programs division is more flexible 
and more able to respond to current 
developments than previously when the 
planning of a course was tied to the 
planning of a manual. There will be 
more courses than manuals, and the 
subjects of courses will not necessarily 
coincide with the subjects of manuals 
being published at the same time. 

A multipurpose room in the new wing 
will serve as a video-tape recording 
studio, giving the programs division still 
more flexibility. Budget considerations 
may not permit the installation of 
videotape equipment in the coming 
fiscal year; if not, it seems assured for 
the following year. 

Ethics will be a part of courses more 


TRADEMARK SEARCHES 


PATENT OFFICE/COMMON LAW SEARCHES - supply mark (word and/or illustration) and goods or services. 
Airmail Reports. FEES: Patent Office $30, 2 or more $25 each. Common Law $20. Comprehensive Search 
(Patent Office and Common Law Combined) $40, 2 or more $35 each. Copies at cost. Rush service available. 


Uniess specified, a Comprehensive Search is made. 


RELATED TRADEMARK SERVICES —We can perform every type of Trademark Service the attorney could require— 
Company Name, Assignment, Foreign, Gazette, Office Action, Filing, etc. Phone or write for details and fees. 
GOVERNMENT LIAISON SERVICES — Any footwork, non-legal negotiations or information quickly supplied at 
all agencies. Avoid unproductive travel, letters and phone calls. Pick-up service — Bids, Reports, Bills, Regulations, 


etc. FEE: $20 per hour plus expenses. 


Serving attorneys exclusively - Let us be your Washington office 
Over 25 years successful experience — Not connected with the Federal Government 


GOVERNMENT LIAISON SERVICES, INC. 


Sulte 711F, 1828 L St NW, Wash DC 20036 


Phones (202) 737-4120 - 737-3677 


than in the past. Edward J. Atkins, who 
will become president on June 12, has a 
keen interest in this subject and is 
exchanging ideas with staff on new 
ways of integrating ethics into the CLE 
program. 

The size of the publications staff will 
be increased so that more books can be 
produced. Recent changes in book 
policies instigated by the CLE director 
give the book development program 
more flexibility and ability to be more 
responsive to needs. 

At this writing six of this year’s nine 
courses have been presented. They 
include two Basic Trial Advocacy 
courses, in August and March, limited to 
200 participants in August and 208 in 
March. Registration and attendance 
figures for the others are (using 
abbreviated course names): Probate, 
5422 registrations (3833 bar members 
and 1589 secretaries) and 5092 
attendance; Corporations, 3514 
registrations (3269 bar members and 
245 secretaries) and 3075 attendance; 
Land Use, 966 registrations and 793 
attendance; and Dissolution of 
Marriage, 2370 registrations and 2233 
attendance. The probate course set a 
record for number of bar members, 
surpassing the previous record set in the 
spring 1975 probate course. 

Excitement is in the air at all levels 
including Board of Governors, 
committee, staff and practitioner. CLE 
under the Florida Designation Plan is 
viewed as a grand opportunity to assist 
the legal profession in an effort to reach 
its full potential. 

I have enjoyed working with what I 
feel to be the finest CLE staff in any bar 
association in the country, headed by 
Sylvan Strickland, with John N. 
Hogenmuller as associate director of 
CLE for programs, supported by John 
S. Seabold and Rayford H. Taylor, and 
Preston W. DeMilly as associate 
director of CLE for publications, 
supported by Gerry B. Rose. The 
executive director, Marshall Cassedy, 
and his able assistant, Pete Fannon, 
have materially assisted in the planning 
for the increased responsibilities of 
CLE under our designation plan. Our 
president, Rex Farrior, Jr., has shown a 
real interest in guiding the staff to keep 
our program outstanding, and Bill 
MacKenzie also has been most helpful 
in his role of Board liaison member. 


Tuomas L. WoLFE 
Chairman 


Criminal Procedure Rules 


The committee met six times for a 
total of seven days. In addition, the 
chairman met with the Board of 
Governors on three separate 
occasions, at the last of which he was 
accompanied by Judge Ira Dubitsky 


THE FLORIDA BAR JOURNAL 


who assisted him in presentation of the 
rules to the Board. 

In the course of the committee's 
deliberations subcommittees drafted 
proposals on seven of the matters 
before the committee, and these 
subcommittees frequently met in 
various cities about the state for the 
purpose of hammering out the specific 
language of the rules they were 
considering. 

Proposals for new rules, or additions, 
alterations or deletions were approved 
for the following rules and 
recommended to the Board of 
Governors: 


3.130 Pretrial Release 

3.131 Pretrial Probable Cause 
Determinations and 
Adversary Preliminary 
Hearings 

3.170(g) Plea of Guilty to Lesser 
Included Offense or 
Lesser Degree 

3.171 Plea Discussions and 
Agreements 

3.172 Acceptance of Guilty or 
Nolo Contendere Plea 

3.190(d) Pretrial Motions--Traverse 
or Demurrer 

3.191(d)(2) Speedy Trial -- When Time 
May Be Extended 

3.210 Competency to Stand Trial 
and Be Sentenced: Insanity 
as a Defense 

3.220(b) Discovery -- Disclosure to 
Prosecution 

3.250 Accused as Witness 

3.280 Alternate Jurors 

3.350 Preemptory Challenges 


3.390 Jury Instructions 

3.505 Inconsistent Verdicts 

3.780 Sentencing Hearing for 
Capital Cases 

3.800(b) | Correction and Reduction 
of Sentences 

3.722 Concurrent and Consecu- 
tive Sentences (struck 
entire existing rule) 


The committee considered and 
rejected 12 additional proposals, and 
after consideration and debate referred 
proposed 3.270(d), suggested by Judge 
Oliver Green, to the Appellate Rules 
Committee. 

After discharging its responsibilities 
with regard to rules, the committee 
considered, debated and amended or 
rejected a total of 79 proposed 
standards of criminal justice proposed 
by the Governor's Commission on 
Criminal Justice Standards and Goals. 
These were the standards which fall 
within the province of the Court's Task 
Force of the Governor’s Commission on 
Criminal Justice Standards and Goals. 

The proposed new rules of criminal 
procedure are set for argument before 
the Supreme Court of Florida at 2:30 
p.m. on 12 May 1976. 


BENJAMIN M. TENCH 
Chairman 


VOLUME 50, NUMBER 5, MAY 1976 


Designation 


The Designation Committee had its 
first meeting on September 18 in 
Orlando in conjunction with the 
General Meeting of Committees of 
The Florida Bar. The Designating 
Coordinating Committee had met 
immediately before. The DCC had 
voted to recommend to the Board of 
Governors that the Designation 
Committee be abolished, since 
implementation of the Florida 
Designation Plan was being 
developed by the Coordinating 
Committee and two committees 
would result in confusion and 
overlapping of responsibility. 

Having developed the Designation 
Plan and achieved its adoption by the 
Supreme Court, some members of the 
Designation Committee were 
reluctant to have it discontinued. 
Another meeting of the Designation 
Committee was planned for April 16 
in Tampa. The Board of Governors 
will make the final decision as to 
which committee will be continued 
with the responsibility for planning 
and developing, in conjunction with 
the Designation Advisory Committees 
in each area of designated practice, 
educational qualifications and 
practice standards. 


WiLuiaM H. 
Chairman 


Economics of Law Practice 


The Economics of Law Practice 
Committee has presented a seminar in 
Miami with Kline Strong, Harris 
Morgan, Bernie Stern and Sam Smith as 
the featured speakers. The seminar was 
attended by 371 people. A Family Law 
System is approximately 50% complete. 
A Probate System is approximately 70% 
complete. Roland Fox of Clearwater is 
preparing to present seminars in 
Jacksonville and Miami during the 
months of November 1976 and January 
1977. The Supreme Court has adopted 
the American Express Credit Card 
Plan. Sun First National Bank of 
Orlando is prepared to issue a Master 
Charge Credit Card Plan, subject to 
approval by the Supreme Court. 


Francis E. Pierce, Jr. 
Chairman 


OUT-OF-STATE ATTORNEYS 


Office, desk, telephone and 
secretarial facilities for out-of- 
state law firms, monthly or 
annually. Well located - 
Reasonable - Pompano Beach, 
Florida. 
Call: 
305/785-1300 


HOW TO MAKE MONEY 
PRACTICING LAW 


By Voiney F. Morin 


A book first published in 
1966, but the new Fifth Edition 
is as up-to-date as a new 
hairstyle. The price of $13.95 
seems high, but every other 
page contains a nugget as to 
how to increase earnings from 
a law practice. The book is 
highly readable, practical, and 
is a great refresher course, 
from Ivar Publications, P. O. 
Box 1855, Los Angeles, 
California 90028. 

The author’s main thrust — 
to have a zero accounts 
receivable balance by the use 
of deposit fees — is intriguing. 

This “method” may not work 
in ‘all situations, but any 
progress would result in a 
higher collection ratio for fees 
charged. The author points out 
that equipment for a modern 
secretary station will probably 
cost from $10,000 to $20,000, 
and payments must be met. He 
clearly explains practical 
methods of attracting legal 
business in an ethical manner, 
and, more important, how to 
keep clients after original 
engagement. 


The sections on public 
relations cover involvement 
with client, staff and other 
attorneys. These sections 
should be read and reread by 
every lawyer in public or 
private practice. Morin’s 
statements are a unique blend 
of psychological principles 
and personal experience. 

The author clearly has some 
tried and proven methods. The 
book will make you stop and 
reexamine your own methods 
of operation and unless you are 
a successful genius, you will 
find some ideas to adapt into 
your own system. The cost of 
the book can be earned from 
better relations with your next 
client. 
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Eminent Domain 


Approximately 20 people, evenly 
divided between landowner and 
condemnor attorneys, attended each 
meeting, and, as you can see from the 
following, we had a vigorous year. 

1. Trial Judges Handbook 

At the request of the Circuit Court 
Judges Conference we prepared a 
comprehensive outline of the 
procedures in an eminent domain trial. 
This will be included in the new Trial 
Judges Handbook and hopefully will 
assist trial judges across Florida. 

2. Revision of CLE Manual 

The committee reviewed the current 
CLE manual and decided it was time to 
completely revise the 1970 manual. A 
steering committee has been formed 
and has selected chapter headings and 
authors. First drafts are due at the end 
of June, and it is anticipated the new 
manual will come off the presses 
around the end of the year. In 
cooperation with the CLE people, we 
hope an eminent domain course will 
offered next year. 

3. Attorneys’ Fees 

The committee unanimously 
adopted a bill setting forth guidelines 
for the courts in determining attorneys’ 
fees in eminent domain cases. The bill 
has been introduced in both the Senate 
and the House, and chances for its 
passage appear quite likely. Several 
members of the committee have 
appeared before committees of the 
Legislature to urge its adoption. 

4. Jury Instructions 

The ongoing attempt to provide a set 
of uniform jury instructions continued. 
A complete set will be included in the 
revised CLE manual. 

5. Other Legislative Activities 

All pending eminent domain bills in 
the Legislature were analyzed and 
recommendations made to Bar 
officials. The committee drafted, and 
will introduce next session, a bill to give 
the court discretion in determining the 
change of possession date under 
Chapter 73 cases. The committee felt 

the interest rate in eminent domain 
cases should exceed 6%, and 
recommended that a revisors’ bill be 
included with any bill amending the 


general interest on judgments provision 
contained in F.S. Chapter 55, so that the 
interest rates in Chapter 74 would be 
identical. Finally, the committee 
recommended and drafted a bill to be 
introduced making it clear that interest 
on the excess of the land value and 
severance damages over the estimate of 
value set forth in the declaration of 
taking would run at the statutory 
interest rate on all judgments. 

6. Designation 

The committee, after full 
consideration, voted 15-2 to request that 
the Board of Governors not list eminent 
domain as one of the designated areas. 
The committee felt it would like to see 
the operation of the designation 
program for a few years before making 
a final decision. 

7. Other Activities 

We established liaison with the 
Florida Law Revision Council which is 
studying Florida’s eminent domain 
processes and comparing them with 
those of other states (particularly 
California, New York and Pennsyl- 
vania). 

In sum, the committee has worked 
very hard and has begun several 
projects which will carry into next year. 
It has been a real privilege to have 
served the Bar as chairman of this 
talent-laden group. 


G. EarLe 
Chairman 


Federal Funding 


The Federal Funding Committee 
closes its year of activities with two 
important policy changes that affect its 
relationship to other committees within 
the bar. First, during our next 
administrative year, our committee will 
be renamed the Program Development 
and Funding Committee. The name 
change suggests also an increase in the 
scope of the responsibilities of the 
committee. This change will allow 
committee members to suggest 
programs to the various committees 
within the Bar as well as accept requests 
for review of programs for potential 
funding. 

Second, in response to the Board of 
Governors’ request to explore private 
foundation funding in the amount of 
$500,000 to assist with the addition of 
the Bar Center, the committee passed a 
resolution which, in essence, recognizes 
limited resources and mandates that the 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


CLARENCE S. BRUCE 


1317 Poinciana Ave. 
FORT MYERS,FLA. 33901 


(813) 334-0810 
If no ans. call (813)334-1338 


committee will concentrate exclusively 
on seeking funds to support projects 
that involve lawyers serving society. 

Committee members have begun 
their research of private philanthropy in 
the state. The University of Florida 
College of Law, under a special grant 
from the Josephine McIntosh 
Foundation, is researching private 
foundation funding within the State of 
Florida. A summary of each of the 1,000 
private foundations in Florida will 
permit committee members to suggest 
private sources of funds for future 
public interest programming. 
Committee members are also exploring 
inter vivos and testamentary trusts in 
order to identify additional and 
alternative nonfoundation sources of 
private philanthropy. 

Along with more generalized 
research into the funding arena, 
committee members have participated 
in the planning and/or funding of the 
following specific programs: 


The Institute For Public Law and 
Service: 

A special grant from the Florida 
Board of Regents in the amount of 
$4,500 breathed life into the Institute of 
Public Law and Service conducted in 
conjunction with the Florida State 
University College of Law. Law 
student interns supervised by volunteer 
lawyers, are comparing 50 state 
constitutions in anticipation of Florida’s 
constitutional revision in 1978. 


Fifth National Conference of Judicial 
Disability and Removal Commissions: 

The Federal Funding Committee 
assisted the American Judicature 
Society in receiving a special Law 
Enforcement Assistance Administra- 
tion grant to conduct the 5th National 
Conference in Orlando during the last 
part of March, 1976. 


Legal Aid and Indigent Defendant 
Committee Seminar: 

Committee members assisted the 
Legal Aid and Indigent Defendant 
Committee in applying for and 
receiving two federal grants to train 100 
legal aid practitioners in special poverty 
law areas. The seminar was conducted 
during the first week of March, 1976. 


Mental Health Law Project: 

In the area of program development, 
President Farrior asked the committee 
chairman to attend the National 
Conference on the Legal Rights of the 
Mentally Disabled held at the 
Menninger Foundation in Topeka, 
Kansas, during the first week of March, 
1976. The result of that conference and 
subsequent discussions with members 
of the Young Lawyers Section of The 
Florida Bar have resulted in increased 
interest and activity toward the 
development of a special bar 
committee to study the legal issues that 
face the mentally different. Further 
development of such a program will be 
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spurred by the availability of money 
administered by the American Bar 
Association’s Commission on the 
Mentally Disabled. 


Tuomas E. Norman, Jr. 
Chairman 


Florida Bar Journal and 


News Editorial Board 


The Editorial Board of The Florida 
Bar Journal and News has in the last 
year attempted to review in a scholarly 
practical manner in the Journal cogent 
areas of legal concern to The Florida 
Bar, and in the News supply the 
members of the association with 
information on the activities of the Bar 
and its members, summaries of 
opinions of the Attorney General and 
important court decisions. 

Indicative of the success of these 
objectives are the frequent quoting of 
Journal articles by the Florida press and 
media; the many requests to reprint 
articles from the Journal (12 articles 
have been republished since July 1975); 
the high ratings the publications 
received in the last Bar survey by 
members of The Florida Bar; and 
receipt by the Journal of first place 
award for general excellence among 
association magazines from the Florida 
Magazine Association. 

Special issues of the Journal this year 
have dealt with questions of medical 
malpractice, the population of The 
Florida Bar, and environmental 
reorganization in Florida. The Journal 
also instituted a contest for “how to do 
it” articles. The winners will be 
announced at The Florida Bar annual 
meeting in June. 

Future activities of the Journal 
include investigating the possibility of 
combining advertising coverage with 
the Journal and the Florida Medical 
Association and other professional 
publications, developing a summary of 
major law review articles affecting 
Florida law from the state’s law 
reviews, and a special Bicentennial issue 
in July. 

The number of articles being 
submitted to the Journal has increased 
greatly and because of the active 
participation of the Editorial Board 
members in reviewing and critiquing 
articles, the board has been able to 
publish more scholarly and interesting 
articles on a myriad of topics of general 
interest. 

As chairman of the board, I would 
like to thank the members of the board 
and the staff of the Journal for their 
efforts. I encourage attorneys 
throughout Florida to contribute 
materials for future Journal and News 
articles. 


Tuomas R. Post 
Chairman 
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Group Insurance for 
Members of the Bar 


Two meetings were held during the 
course of the year. The biggest issue 
concerning the committee was the 
increasing claims against lawyer’s 
malpractice coverage which are being 
realized throughout the country and no 
less here in Florida. Many insurers are 
dropping out of the market due to 
increasing losses in this area and our 
agents of record, Poe and Associates, 
continue to negotiate with carriers to 
get the best coverage available for the 
Bar programs at a competitive price. As 


of the end of 1975, there were 3,699 
policies in force for the lawyer’s liability 
coverage, covering approximately 50% 
of the practicing attorneys in the state. 
The committee endorsed the president 
of the Bar’s appointment of a 
committee to study and make 
recommendations on the lawyer’s 
malpractice issue so that solutions might 
be arrived at before the situation 
reaches the crisis stage presently being 
experienced in the medical malpractice 
area. 

Due to heavy claims experience 
during 1974 and the first six months of 
1975, it was necessary to implement a 


or related problems 


a MEDFIELD CENTER 


. Offering specialized treatment programs for 
individuals displaying psychological, emotional, 


. Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


. Medicare and Champus approved 


. Complete medicolegal evaluations and reports 


Theodore Machler, M.D. 
Medical Director 


Medical Staff Psychiatrists 
John Mann, M.D. 
Alfred Fireman, M.D. 
Paul Heim, M.D. 
Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 
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rate increase in the Bar’s major medical 
coverage which affected those policies 
being renewed in February of this year. 
Only 1% of the policy holders did not 
renew and 15% of those renewing went 
to a $1,000 deductible. Poe and 
Associates is presently exploring a 
proposal for a major medical program 
with a $25,000 deductible to assist in 
providing catastrophic coverage at a 
reasonable rate. 

I am happy to report that the Bar 
programs now include a $10,000 
maximum death benefit plan with a 
triple indemnity feature which will 
provide for dividends to be contributed 
to The Florida Bar Foundation as a tax 
deductible contribution. I hope the 
members of the Bar will take a close 
look at this offering which is intended to 
benefit the programs of The Florida Bar 
Foundation as well as provide a life 
program to them. 

This past year also saw the 
introduction of an individual retirement 
account program (IRA) being offered 
to members of the Bar by Poe and 
Associates, using a flexible premium 
retirement annuity, which is available to 


members, their spouses, and employees 
of Bar members. 

Other programs such as disability, 
term life, accidental death and 
dismemberment, and the hospital 
indemnity offering, continue to show 
growth. I urge the Bar members to 
closely evaluate these offerings 
currently being made by Poe and 
Associates on behalf of the Bar as I 
believe they are valuable, competitive 
programs. 

Finally, I would like to express my 
appreciation to the members of the 
committee who have given of their 
personal time to meet and consider the 
various matters that have come before 
the committee and contributed their 
expertise in the deliberations of the 
committee. It has been a privilege and a 
pleasure to serve as chairman of this 
committee during the past year. 


Joun S. 
Chairman 


Group Legal Services 


For years, group legal service was, 
like the weather, a subject of much 
discussion but little action. In recent 
times, however, as prepaid plans have 
been constructed and offered to the 
public, the concept has erupted, 
volcano-like: small and noisy at first, 


and opulent 


of fine stationery 


What looks elegant 


yet is modest in cost ? 


A letterhead genuine steel engraved and, 
if you wish custom-designed 
See how good steel engraving can be 

For over 50 years designers and printers 


The only plant in Jacksonville with steel 
engraving equipment. 

For a quotation please send existing 
letterhead noting the quantities required 


DOUGLAS PRINTING COMPANY 
527 East Church Street 
Jacksonville, Florida 32203 
904/356-2755 


but with dramatic growth. In some 
corners “legal insurance” has been 
hailed as a wonderful innovation, and, 
in others, it has much the same 
popularity as volcanos. In the midst of 
all this controversy and flowing lava 
stands The Florida Bar’s Group Legal 
Services Committee. 

Guided by its chairman, Clinton A. 
Curtis, of Lake Wales, the Group Legal 
Services Committee is charged with 
investigating all prepaid and other 
group legal service plans proposed for 
operation in Florida. The purpose of 
such investigation is to insure that each 
plan is conducive to ethioal 
participation by Florida lawyers. After 
thorough investigation, the committee 
reports its findings to the Board of 
Governors, which has the ultimate 
power to approve or disapprove all 
group legal plans. 

In reviewing proposals, the 
committee is charged with reviewing 
such “obvious” ethical problem areas as 
advertising, and the attorney-client 
relationshiup. Additionally, it must 
explore such relatively economic 
matters as the relationship between cost 
to members and value provided them, 
and the overall financial operability of 
the plan. The reason for this is to insure 
that the attorney’s fees are not excessive 
(or insufficient) and to further insure 
that adequate representation of clients 
is not jeopardized by a financially 
unsound plan. 

Members of the Bar should be aware 
of the difficulty encountered by the 
committee in evaluating group 
proposals. The committee’s problem, 
and the Bar’s as a whole, is the 
unavailability of standards for judging 
such programs. These are the frontier 
days of group legal service plans, and 
there is little empirical data to aid 
evaluation. Therefore, one of the 
committee’s prime concerns is to 
establish criteria for acceptability based 
upon observation and Florida 
experience. 

The committee does not sit as a judge 
of whether a plan is a “good” or “bad” 
plan, or a good deal for the consumer’s 
money. Its function is to insure ethical 
acceptability and, as a corollary thereto, 
determine that there is a reasonable 
probability of economic soundness. 

Any attorney who represents a group 
contemplating formation of a group 
legal services plan should review 
carefully Article 18 of the Bylaws, 
particularly Section B(11), which 
outlines the documents which must be 
presented to The Florida Bar. These 
documents will be reviewed by the 
Group Legal Services Committee and 
forwarded to the Board of Governors 
along with the committee’s findings. 
The sponsors of a proposal, and their 
attorneys may, of course, meet with the 
committee to explain and discuss their 
proposal. Considering the ever 
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increasing volume of the committee’s 
business, arrangements should be made 
well in advance with the chairman. 
Because the concept is so new, the 
Group Legal Services Committee, in 
examining proposals, does not simply 
recommend approval or rejection 
without discussion. As a matter of 
operating policy, the committee tries to 
offer constructive criticism and allows 
time for plan sponsors to make 
necessary amendments, if feasible, to 
meet the Bar’s ethical requirements. 

Thus far, operation of one plan, the 
Clinica Asociacion Cubana Prepaid 
Legal Plan, of Miami, has been 
authorized by the Board of Governors, 
pursuant to the committee’s findings. 
The committee is presently reviewing 
several additional plans, and there are 
yet others on the agenda of forthcoming 
committee meetings. 

Clearly, group legal service plans are 
increasing in number and it is 
anticipated that the Group Legal 
Services Committee’s work will expand 
dramatically in the months ahead and 
become a significant function of The 
Florida Bar. 


Davip C. BRENNAN 
Committee Member 


International Law 


The International Law Committee 
began the year with a seminar held in 
cooperation with the University of 
Florida College of Law at Trinity 
College, Cambridge, England, and at 
the Institut Superieur in Paris July 25 
through August 1, 1975. Over 50 
members attended the conferences 
which included lectures given by J. 
Anthony Weir, Fellow and _ tutor, 
Trinity College, and Phillip Allot, 
Fellow and director of studies, Trinity 
College. Professor Allot was the legal 
advisor to the British Foreign Office 
which negotiated Britain’s entry into the 
Common Market. He is the permanent 
representative to the European 
communities. 

During the seminar the committee 
also conductd its first full meeting on 
July 25, 1975, at Trinity College in 
Cambridge. Following the meeting the 
committee hosted a wine and sausage 
party in the courtyard of Trinity 
College to which it invited the 
University of Florida College of Law 
students and their spouses attending the 
law school summer program as well as 
the faculty of the law school at Trinity 
College. Forty-three law students and 
their spouses attended the party. 

The Midwinter International Law 
Committee Meeting was held in 
Georgetown, Grand Cayman, 
December 5 through 7, 1975. John 
Bierley and Robert Hendry were 
cochairmen of the midwinter meeting. 
Over 75 participants attended. A full 
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day of courses was provided by the 
Cayman Island Law Society through 
the office of Jim MacDonald, chairman. 
The banking industry in the Cayman 
Islands provided an interesting and 
unusual discussion concerning the bank 
secrecy laws in the Cayman Islands as 
well as the services available for off- 
shore investment. 

The Tenth Annual Inter-American 
Lawyer Exchange Program was held in 
Panama March 12 through 20, 1976. 
Jake Dyal was chairman and Alan Greer 
was cochairman. Over 60 members 
attended the full week’s program. 
There were three days of instructions 
given at the Holiday Inn in Panama City 
and sponsored by the Panamanian Bar 
Association. The International Law 
Committee hosted a reception for the 
bar leaders and instructors of Panama 
together with various government 
dignitaries. Also included in the 
program was a complete briefing on the 
Panama Canal negotiations by both the 
negotiating team from Panama and 
from the United States. 

On Wednesday, March 17, after the 
course instructions, the committee 
hosted a luncheon at the Club Union 
honoring William J. Jorden, US. 
Ambassador to the Republic of 
Panama. 

On Wednesday evening the Panama 
Bar Association hosted a _ cocktail 
reception for the Inter-American 
Lawyer Exchange Program partici- 
pants who were entertained by a native 
folklorico show. There was a large 
turnout of Panamanian lawyers 
including many who are members of 
The Florida Bar or who studied law in 
Florida. 

The following days were utilized by 
the participants for sightseeing in 
Panama and the San Blas Islands. The 
group returned to Miami on March 20, 
1976. 

The chairman of the International 
Law Committee for the last two years 
has been John H. Schulte. Vice- 
chairmen are Frank D. Hall - Miami, 
Robert R. Hendry - Orlando, John A. 


Madigan, Jr. - Tallahassee and Phillip 
A. Webb III - Jacksonville. 
International law has been designated a 
specialty. Robert R. Hendry and John 
C. Bierley have been appointed to act as 
liaison and develop the educational 
requirements for international law. 


Joun H. ScHutte 
Chairman 


Labor Relations Law 


The Labor Relations Law Committee 
enjoyed an active and productive year 
during 1975-1976. A highlight of its 
activities was its Equal Employment 
Opportunity Laws Program held at the 
September 18 Annual Meeting of 
Sections and Committees of The 
Florida Bar in Orlando. Guest speakers 
for the half-day program were James H. 
Woodson, counsel for Employment 
Standards, Office of the Regional 
Solicitor, United States Department of 
Labor, Atlanta; Roger Martinson, 
associate regional attorney, Atlanta 
Regional Litigation Center, Equal 
Employment Opportunity Commis- 
sion; and Donald R. Stacy, regional 
counsel, Atlanta Region, Equal 
Employment Opportunity Commis- 


sion. 

At last year’s annual meeting the 
membership voted to create a 
subcommittee to act as liaison between 
the newly created Public Employees 
Relations Commission and the 
practicing labor bar. Such a committee 
was appointed, and to date there have 
been two highly productive meetings 
between the liaison committee and 
representatives of PERC, including its 
chairman. The second meeting, 
characterized as a round table, also 
included representatives of the 
Governor's Office, the Department of 
Administration and the State 
Legislature. The purpose of these 
meetings is to maintain an effective 
dialogue among all individuals and 
governmental units interested in the 
Public Employees Relations Act, and to 
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identify problem areas in the 
enforcement of PERA and to effect 
changes in procedures, where 
appropriate. This liaison subcommittee 
will become a permanent part of our 
committee’s program. 

Appointed early this bar year was a 
blue-ribbon committee charged with 
the responsibility of preparing 
committee bylaws to arrive at some 
practicable means of self-governance. 
This committee is in the process of 
completing its work, and it is 
anticipated that proposed bylaws will 
be able to be presented to the 
membership at large at the 1976 Annual 
Meeting. 

The Labor Relations Law Committee 
hosted new NLRB member Peter D. 
Walther at a luncheon at the University 
Club in Tampa. The luncheon was well 
attended by members of the practicing 
labor bar, including the NLRB’s Tampa 
Regional Director, Harold A. Boire. 
Member Walther addressed the group 
following lunch, and had ample 
opportunity before lunch and 
afterwards to meet the membership of 
the committee. 

The Board of Governors of The 
Florida Bar granted permission to the 
Labor Relations Law Committee to 
communicate the position of the 
committee membership to the 
Administration Commission regarding 
a petition for exemption by the Public 
Employees Relations Commission from 
certain aspects of the State 
Administrative Procedures Act. The 
vice-chairmen of our committee 
conducted a telephone poll of our 
membership, the results of which were 
communicated to DOAH Hearing 
Officer Kenneth G. Oertel. This is an 
important first step in the participation 
of our committee membership in 
decision making processes affecting the 
practice of labor relations law in the 
State of Florida. 

The committee has continued to 
publish its newsletter, “The Checkoff,” 
this year under the able editorship of 
Frank E. Hamilton III. In addition, the 
committee’s monthly “Labor Law 
Review” column in The Florida Bar 
Journal, edited by William E. Sizemore, 


committee vice-chairman, sustained its 
tradition of publishing scholarly, timely 
articles of interest to persons practicing 
in the labor relations law area. 

Committee membership swelled to 
approximately 110 members this year. 
The committee’s annual meeting in 
June will feature as its luncheon speaker 
John S. Irving, general counsel of the 
National Labor Relations Board. Also 
planned is a workshop on unauthorized 
practice of law as it affects labor 
relations law, as well as a business 
meeting. These activities will take place 
on June 10, 1976. 


PETER W. ZINOBER 
Chairman 


Law Week and American 
Citizenship 


The Law Week and American 
Citizenship Committee had an 
outstanding year of programs focused 
around the celebration of our 
Bicentennial. 

The first program, which was 
brought to the committee for approval 
by William Robertson, attorney in 
Sarasota, was for the production of one- 
minute radio tapes which could be aired 
on all radio stations throughout the State 
of Florida on the basis of available time. 
The tapes depicted important moments 
in our legal history and focused their 
attention on significant Supreme Court 
decisions, and constitutional 
amendments. The committee is pleased 
to report that through Mr. Robertson's 
efforts this program has been an 
outstanding success. 

The second project was for the 
production of mock arguments of 
landmark Supreme Court decisions, 
some of which were Brown v. Board of 
Education, Miranda v. Arizona, Gideon 
v. Wainwright, In Re: Gault, and School 
District of Abington v. Schempp, to 
name but a few. The committee 
worked with Instructional Television 
from the Broward County School 
system in producing 13 of the 
landmark decisions, and a_ special 
thanks must go to Bernard Goldstein for 
coordinating the school’s efforts with 
the Bar. The tapes are to be utilized in 
the high school systems throughout the 
State of Florida as a teaching aid in the 
social studies departments. No final 
decision was announced on the tapes so 
that the classrooms can participate in an 
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active discussion regarding the pros and 
cons of the petitioner's and respondent's 
arguments. In the event you wish to 
acquire a list of the tapes available or a 
video tape of one or more of the tapes 
produced, you may contact Bernard 
Goldstein directly at Instructional 
Television, 6600 Southwest Nova 
Drive, Davie, Florida 33314. 

The committee has also received 
tremendous cooperation from Joseph 
Abrell, director of public affairs, with 
Channel 4 (WTVJ) in Miami, for the 
production of a special 30-minute panel 
discussion between Abrell, as 
moderator, and our president, J. Rex 


'Farrior, Jr., Chief Justice Ben F. 


Overton, and Phillip Hubbart, who is 
the head of the Public Defender’s 
Office of the 11th Judicial Circuit in 
and for Dade County. The focus of 
attention in the panel discussion will be 
to respond to questions which are 
frequently asked by the public 
regarding our legal system. The airing 
of the program will be on “Montage” at 
7 p.m., Saturday, May 1, 1976, on 
Channel 4, WTVJ in Miami. Abrell has 
indicated that the film would be 
available to all other affiliates of the 
network for airing. 

The last program which the 
committee has involved itself in is the 
production of a special issue of The 
Florida Bar Journal commemorating 
the Bicentennial. Fortunately, and as a 
result of our committee being 
extremely shorthanded, the Journal 
staff has taken on the responsibility of 
coordinating all of the individuals who 
are donating articles for the issue. Our 
thanks to Linda Yates and Cheryle 
Dodd for their great work and efforts 
on this project. 

I would like to extend the 
appreciation of the committee to 
Catherine Setzer, director of Public 
Affairs of The Florida Bar, who, like our 
committee, got a late start on planning 
the foregoing activities. Without her 
energetic assistance, however, many of 
the programs as set forth would not 
have become a reality. Our thanks also 
to Ginny Burns and the rest of The 
Florida Bar staff for their untiring 
efforts in assisting us in producing all 
programs. 

Further, a special thanks must go to 
the following members of the 
committee who worked incessantly to 
accomplish our goals. They are Jose 
Garcia-Pedrosa, Otto Stegemann, 
Milton Wasman, Marshall Kapp, 
Bernard Sternberg, and Brad 
Culverhouse who joined our committee 
as a liaison from the Supreme Court 
Bicentennial Committee. The 
committee hopes that they have done 
an adequate job in representing the Bar 
in commemorating our Bicentennial. 


Jerrrey P. WAssERMAN 
Chairman 
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Lawyer Referral 


In 1975 approximately 20,000 people 
in Florida who had a legal problem and 
did not have an attorney sought and 
received legal counseling and services 
from Florida attorneys through the 
Lawyer Referral Service of The Florida 
Bar and local bar associations. Further, 
the attorneys received a reasonable fee 
for their services. Twenty-five percent 
of these referrals were made through 
the LRS operated by The Florida Bar. 
These referrals represented 
approximately $400,000 in legal fees. If 
the growth rate continues, the number 
of people using LRS will double in less 
than five years. 

On the state level, LRS became a 
separate department within the 
administrative structure of the 
Tallahassee office. This has resulted in 
greater efficiency and a centralizing of 
responsibility. 

The LRS Committee proposed 
amendments to the By-laws under the 
Integration Rule which affect all LRS’s 
in the state. These amendments set out 
certain minimum standards while still 
allowing flexibility in the policies and 
mode of operation of each individual 
service. The proposed amendments 
and revisions to the Rules and 
Regulations of The Florida Bar LRS are 
currently being considered by the 
Board of Governors. 

The LRS Committee has thrown its 
full support behind the Florida 
Designation Plan and its implementa- 
tion. 

Inevitably a committee finishes one 
project and finds many others waiting 
to be solved. There exists a potential tax 
problem which is being researched and 
investigated. We have just started to 
define the areas of concern with those 
members of the public who 
economically earn sufficient money to 
exceed legal aid guidelines but not 
enough to pay the usual and customary 
attorney’s fee. 

Within the committee, I have had a 
most active and constructive 
membership. Most of our contact has 
been by mail, however, we handled a 
fee arbitration matter and two 
suspension problems. The committee 
has been most active and concerned, 
and contributed greatly to the success 
of the Lawyer Referral Service 
Committee achievements this year. 


A. Jacos 
Chairman 


Legal Aid and Indigent 
Defendant 


TheLegal Aid and Indigent 
Defendant Committee had an active 
year with some major accomplishments 
and several disappointments. On the 
positive side, our committee 
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cosponsored a substantive three-day 
poverty law workshop for legal aid staff 
lawyers in Orlando with almost 100 in 
attendance. Thanks to the Young 
Lawyers Section, our seminar was 
integrated with a trial practice session 
presented at their annual convention at 
Hyatt World, without charge to our 
participants. The committee is indeed 
grateful for the cooperation and 
consideration evidenced by the 
leadership of the Young Lawyers 
Section of The Florida Bar. 

During the year, our committee 
promulgated minimum standards for 
the operation of legal aid programs in 
Florida which were approved by the 
Board of Governors and duly 
published. We also continued our 
practice of publishing a monthly “Equal 
Justice” column in The Florida Bar 
Journal. I would like to personally thank 
the many dedicated poverty lawyers 
who took time from their hectic 
schedules to author or edit the excellent 
articles published during this 
administration. 

The committee attended to several 
housekeeping matters: including a 
resolution to support adequate funding 
for the Legal Services Corporation by 
the United States Congress and a 


budget request to The Florida Bar for 
support of the committee’s activities 
next year. The committee also decided 
to recommend to President-elect Atkins 
that the committee’s name be changed 
to the “Legal Aid” Committee of The 
Florida Bar, deleting public defenders 
therefrom. 

From a negative standpoint, the 
committee failed in its attempts to 
liberalize the Student Practice Rule and 
obtain a discount for CLE materials 
purchased by legal aid attorneys. 

I am not so much concerned by these 
failures as I am by the increasing 
indifference exhibited by certain 
elements of the organized Bar toward 
legal aid delivery. We have in Florida an 
extremely able and dedicated group of 
poverty lawyers. The organization and 
development of Florida Legal Services, 
Inc., is a step in the right direction. We 
have the nucleus for evolution of a truly 
meaningful legal aid delivery system 
within the State of Florida. I trust the 
leadership of The Florida Bar will 
nurture and advance the concept of 
“equal justice” in this state through 
support for this committee’s future 
efforts on behalf of the poor. 


Grecory A. PRESNELL 
Chairman 
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Legal Assistants 


After a few modifications, the 
Florida Supreme Court granted the 
petition for amendment of the Code of 
Professional Responsibility in the 
January term. This decision greatly 
expanded E.C. 3-6 and created a new 
Disciplinary Rule, D.R. 3-104. These 
new provisions give Florida attorneys 
some guidelines whereby they can 
more effectively utilize the lay 
personnel of their office (including 
legal assistants) to more efficiently 
serve the public. 

The committee was well rounded this 
year, having representatives from the 
public and private sectors of law, 
educators and representatives from the 
UPL Committee. Also attending the 
meetings were certain legal assistants 
invited from around the state. 

As the year progressed, it was evident 
that almost every community college in 
the state would soon have a course for 
legal assistants patterned after 


guidelines established by the ABA. 
Hundreds of legal assistants will soon be 
looking for jobs with attorneys who 
understand the efficient use of this new 
breed. 

The committee continues in attempts 
to educate attorneys on the proper use 
of legal assistants. Plans for a seminar in 
the fall of 1976 are well underway. ATV 
panel discussion may well be presented 
in early spring and an article for the Bar 
Journal is being prepared. An 
information booklet also is being 
prepared that will be helpful to lawyers 
and legal assistants. 

I would like to think that I speak for 
the entire Bar when I express my 
gratitude to the members of the 
committee and others who worked so 
diligently during the year for a job well 
done. 


Rocer L. BLACKBURN 
Chairman 


Local Bar Association 
Liaison 


The Florida Bar Local Bar 
Association Liaison Committee has had 
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a busy year. In August 1975, prior to the 
general meeting of committees, a letter 
was directed to all presidents of local 
bar associations requesting their 
suggestions as to the activities of the 
committee for the year and the conduct 
of The Florida Bar caravan. Thereafter 
the meeting of the committee in 
Orlando in September was well 
attended and the course of action for 
the year was generally planned. 

The primary effort of the committee, 
and surely the most visible, was The 
Florida Bar caravan held during the first 
week of March. This year the caravan 
was expanded to include meetings in 
Jacksonville, Pensacola, Tampa, 
Miami, and Orlando. In what we hope 
was a successful effort to promote 
better communications between The 
Florida Bar and local bar associations, 
President Farrior, President-elect 
Atkins, Executive Director Marshall 
Cassedy, Public Affairs Director 
Catherine Setzer, and I spent the week 
traveling to each of the aforementioned 
cities meeting with officers of local bar 
associations. 

This was the second year that the 
caravan had been held, and I am 
pleased to report that caravan meetings 
this year registered a 40 percent 
increase attendance over last year. Of 
the local bar association leaders 
attending the caravan, over half 
suggested such a caravan should be held 
twice a year and all those attending 
indicated that the caravan should be 
held at least once a year. Immediately 
prior to the caravan in February another 
statewide letter was senf to all 
presidents of local bar associations 
offering those who would be unable to 
attend the opportunity to submit their 
suggestions and recommendations in 
writing. 

Daily caravan meetings began with 
short introductions from the 
participants and then local bar officers 
viewed an audio-visual presentation 
explaining the function and services of 
The Florida Bar. The presentation is 
available for loan to any interested local 
bar association. The remainder of the 
caravan program consisted of open 
discussions focusing on the main 
problems and concerns of the local bar 
leaders in their respective areas. Many 
of these topics have been given 
coverage in both the Journal and the 
News. 

As a result of The Florida Bar 
caravan, The Florida Bar intends to 
emphasize helping local bars with their 
monthly programs by distributing 
program ideas from the public affairs 
office of the Bar, which also administers 
a speaker's bureau. Also, because of 
repeated requests, Ginny Burns, 
assistant director of public affairs, is 
developing a public relations manual 
for bar leaders as a guide to working 
with the media. It will be available in 
the summer. 
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In keeping with requests at virtually 
every caravan meeting, a bar leaders’ 
conference will be held for all local bar 
officers this year at The Florida Bar 
Convention (Saturday, June 12, at 2 
p.m.). At this time Florida Bar leaders 
and staff will again be at the bar leaders’ 
service to answer questions, report on 
action taken from the caravan, and 
discuss new problems. We hope 
attendance will be good. 

We feel that both relations and the 
flow of information between The 
Florida Bar and local bar associations 
have been improved by the activities 
and program conducted during the past 
year. Since that is the primary function 
of a liaison committee, it was a good 
year. 


Tuomas M. Ervin, Jr. 
Chairman 


Long Range Planning 


The Long Range Planning 
Committee (LRPC) at its meeting in 
Orlando last September decided to ask 
each standing committee of The 
Florida Bar, what, if anything, their 
respective committees had done to 
implement the goals and recommenda- 
tions of the 1974 Long Range Planning 
Retreat of The Florida Bar. All standing 
committees of The Florida Bar were 
divided among the LRPC members in 
attendance, and each wrote to their 
designated committee chairmen. The 
results of that survey, while 
disappointing in the number of 
responses, did show an acute awareness 
of some of the problems confronting 
the organized bar with particular 
emphasis on those relating to 
“overcrowding,” prepaid legal services, 
delivery of legal service to the poor and 
paralegals. (Interesting to me was the 
fact that none wrote to me of selection, 
tenure and compensation of the 
judiciary). Their responses further 
demonstrated that there was no 
evidence connecting the various 
committees’ goals and projects back to 
the 1974 planning retreat report. Stated 
differently, the interest and pursuit of 
the various committees’ projects 
seemed to be committee oriented 
without any input or prodding from the 
retreat report, retreat efforts or the 
LRPC. Our committee doesn’t 
necessarily deem this a fault, but rather 
suspect that in these swift changing 
times the 1974 “long range goals” are a 
misnomer and should now be styled 
“present day demands.” 

Of immediate concern to the LRPC is 
the Bar’s failure to effectively establish 
a close liaison with that vast majority of 
its silent members. This silence has, and 
unless something is done, will continue 
to cripple the organized Bar’s 
effectiveness in the critical years ahead. 
In an effort to stimulate some 
innovative plans to cure this and 
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establish priority goals, the LRPC is 
meeting in Miami on April 23, 1976. At 
this meeting we will be discussing plans 
for a 1976 Retreat which will address 
the Bar’s attention not only to the old 
and new concerns, but how best to 
respond with a true consensus from the 
organized Bar. Bill Gray (William L. 
Gray III) of Miami is the incoming 
chairman of this committee and he and 
Joan O'Dell have accepted the 
responsibility for developing plans for 
the 1976 Retreat. I have a feeling you 
will be hearing more from them and this 
committee; may all of us in turn hear 
more from you. 

If the organized Bar is to continue to 
have any voice in our changing society, 
we must be prepared to cope; otherwise 
our voice will be stultified in those 
councils where decisions are made. 


Joun R. Woop 
Chairman 


Probate and Guardianship 
Rules 


Our goal was the completion of 
proposed new rules and committee 
comments thereon to cover the 
procedure under the 1975 Florida 
Probate Code and Guardianship Law. 
Fortunately, most of the extensive and 
time-consuming work of drafting and 
redrafting the rules had been previously 
accomplished by the committee under 
the very able work and direction of 
William J. Oven, Jr., the immediate past 
chairman. The changes made in the 
1975 Code necessitated a revision of the 
rules with appropriate changes being 
made to try to remain in conformity 
with the statutory language. 

A vast amount of paper work was 
required in the compilation and typing 
of the rules and in mailing the rules and 
various suggestions, criticisms and 
comments thereon and notices, agendas 
and correspondence to the committee 
members and other interested persons, 
and we are greatly indebted to the staff 
of The Florida Bar and particularly 
Marshall R. Cassedy, executive 
director, Eunice Adams, and Mindy 
Byars, who very gratiously and 
efficiently bore the major brunt of those 
chores. 

It was necessary to hold five regular 
committee meetings throughout the 
state, including the public hearing on 


March 5, 1976, in Tampa to finalize the 
proposed rules for submission to the 
Supreme Court. In addition to the 
regular meetings we also held seven 
special committee meetings to help 
work out problem areas and finalize 
certain rules and comments thereon and 
to work with the special committee of 
Ray Royce, William L. Graddy, and 
Robert H. Willis, members of the Board 
of Governors appointed by President 
Rex Farrior in this regard. With a few 
changes worked out with the special 
committee of the Board of Governors, 
the proposed new Probate and 
Guardianship Rules were presented to 
the Board of Governors at its meeting in 
Duck Key the end of September, and 
approved, with the condition that Rule 
5.175 on Virtual Representation be 
revised and reworked in a manner 
satisfactory to both the PGR 
Committee and the special committee 
of the Board of Governors. This was 
resolved at a joint meeting held 
November 14, 1975. During the first 
part of December, 1975, the petition of 
The Florida Bar for approval of the 
proposed new rules was filed in the 
Supreme Court of Florida with the oral 
presentation made to the court on 
December 9, 1975. The proposed rules 
were adopted as a transitional rule 
entered December 17, 1975. 

The PGR Committee attempted to 
formulate a reasonable and workable 
set of Rules to conform to and 
implement the Florida Probate Code 
and the Florida Guardianship Law, as 
amended. In some instances the rules 
contain the exact wording of a 
particular statute or sections of it. This 
was done for clarity and continuity in 
the rules and to attempt to give the court 
and the practitioner a more complete 
coverage of the pertinent provisions of 
the subject matter in one source. 
Although I feel that the collective 
committee members represent a 
veritable gold mine of probate practical 
experience and knowledge it is possible 
that in the actual practice under the new 
rules a possible deficiency or oversight 
in some of the rules may have come to 
light, and if any member of the 
judiciary or the Bar has noted any 
practical problem or has any 
suggestions or criticism of any rule it 
will be appreciated if you will promptly 
notify me in writing concerning same. 

As a result of the public meeting on 
the rules held in Tampa, March 5, 1976, 
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and input received from several circuit 
judges, the Probate Section of the 
Florida Conference of Circuit Judges, 
and comments and suggestions 
received from other interested 
members of the Bar, several changes 
will be recommended by the 
committee to the Board of Governors 
for its approval and for submission by 
supplemental petition to the Supreme 
Court of Florida on or before June 15, 
1976. 

Space limitations prohibit me from 
personally recognizing and expressing 
my thanks to each of the many 
committee members who, at their own 
expense, traveled to various parts of the 
state to attend meetings and devoted 
much of their valuable time to 
committee work but I assure each of 
them that their cooperation and 
assistance is most appreciated and they 
have my grateful thanks. I do want to 
make special mention of the vice 
chairmen of the committee, the 
Honorable Harold R. Clark, circuit 
judge in Jacksonville; Lyle D. 
Holcomb, Jr., of Miami Beach; Will J. 
Oven, Jr., immediate past chairman of 
the committee; William S. Belcher, 
chairman-elect of the Real Property, 
Probate and Trust Law Section of The 
Florida Bar; Charles E. Early, director 
of the Probate Section of the Real 
Property and Probate Section; William 
L. Graddy, Board of Governors liaison 
member of the committee; Robert H. 
Willis, W. J. Reynolds, and Robert M. 
Johnson, members of special 
committees, each of whom has been of 
special assistance to me and worked 
diligently to enable us to complete the 
rules and comments and present them 
to the court for adoption prior to the 
effective date of the Code. It has beena 
most rewarding year for me to have had 
the opportunity to work with them and 
other active committee members and 
number as friends so many capable 
people who are genuinely interested in 
and willing to share their time and 
talents in projects that hopefully will be 
of some benefit to the court, the 
membership of the Bar and their clients. 


James J. ALTMAN 
Chairman 


Unauthorized Practice of 


Law 


The Committee on Unauthorized 
Practice of Law has maintained during 
this year the same momentum that has 
characterized its activities over the past 
several years. The circuit committees 
have been quite active in the conduct of 
investigations and for the first time this 


year each has been visited by Assistant 
Staff Counsel Bill Wiley. 

In the area of litigation the committee 
continues to handle a number of varied 
problems. The Supreme Court of 
Florida during the past year has finally 
disposed of a number of cases including 
several involving the rendition of legal 
advice and assistance in impleting 
forms with reference to immigration 
matters, resulting in fines being levied 
against four persons and permanent 
injunctions being issued against two 
others. A title insurance company and 
its employee were permanently 
enjoined from preparing contracts of 
purchase and sale and rendering legal 
advice in reference to real estate 
transactions. One person was sentenced 
to 60 days in jail for rendering assistance 
in federal tax matters in violation of a 
prior injunction, with sentence, 
however, being suspended pending 
compliance with the conditions of the 
order. In still another matter a 
nonlawyer was permanently enjoined 
from handling various legal matters 
including personal injury claims, 
preparation of mechanics’ lien 
documents, property settlement 
agreements and other activities. 

The committee has also recommend- 
ed and assumed responsibility for 
several items of new litigation including 
three cases involving Haitian and 
Dominican Republic divorce 
businesses, two involving preparation 
of legal documents and the rendition of 
legal advice in dissolution of marriage 
matters, another involving preparation 
of wills, deeds and other instruments, 
and one involving preparation of 
pension and profit sharing plans. The 
committee issued two formal opinions, 
which were approved by the Board of 
Governors and duly published. 
Procedures were established for 
exercising the newly granted 
supervisory responsibility as to the 
circuit committees. 

The committee has attempted to 
maintain contact with the various other 
committees and sections of The Florida 
Bar with respect to UPL applications of 
their activities. In many instances a 
committee or section will devote a 
considerable amount of time and effort 
to a project in which it is particularly 
interested without giving consideration 
to possible UPL implications. Often the 
result is delay or modification. A 
primary matter of concern to the UPL 
Committee is that other groups in the 
Bar recognize, at an early stage in any 
planning, possible UPL implications 
which need to be measured against the 
governing decisions of the Supreme 
Court of Florida and the published UPL 
opinions. Even in instances where there 
is no specific decision or opinion in 
point, frequently there is background or 
experience which can serve to lend 
guidance in a particular situation. 


Under the Integration Rule it is a 
responsibility of the profession to aid 
and assist in preventing the 
unauthorized practice of law. This is 
particularly important when it comes to 
dealing with other professions, either in 
the context of an inter-professional 
accord or in the context of participating 
in or accepting responsibility for the 
character of education, or character of 
educational materials to be given to 
nonlawyer groups or individuals. 
Almost every specialty deals with 
certain nonlawyer professions or 
groups. The Bar generally should be 
alerted to the need for early and full 
consideration of the UPL aspects of 
accords, agreements or negotiations 
with nonlawyer groups. Some of the 
most vexing problems in the UPL field 
arise because dedicated and well- 
intentioned members of our own 
profession fail to recognize a potential 
UPL problem or fail to give due 
consideration to the UPL aspects of an 
activity or project. 

Due credit and appreciation should 
be given to the members of the state 
standing committee for their 
participation in the work of an excellent 
attendance at the four meetings of the 
committee which have been held since 
the last formal report. The UPL 
program has received support from the 
Board of Governors with respect to 
budgetary matters and the 
recommendations and work of the 
committee. The quality of the work of 
the staff has been outstanding, with 
Dick McFarlain and Bill Wiley living up 
in every way to the reputations they 
have so justly earned in this field. 

A final word should be said 
concerning some of the areas in which 
the committee has this year devoted 
special and particular attention because 
of the implications for the future and 
need of the Bar to know. These are legal 
assistants, clinical practice programs, 
pension and profit sharing, title 
company advertising, and labor 
relations, including arbitration 
proceedings and practice before 
administrative bodies, estate planning, 
and probate administration. Continuing 
problems exist in the areas of formation 
of corporations, preparation of various 
documents under the Mechanics’ Lien 
Law, dissolution of marriage, both 
foreign and domestic, and real 
property. It is to be remembered that 
protection of the public from 
unauthorized practitioners is the reason 
and justification for the existence of the 
UPL program. All of the UPL 
committees need the assistance and 
support of every lawyer in order to be 
assured that the public is not exposed 
needlessly to the risk which 
unauthorized practice represents. 


H. L. Cooper, Jr. 
Chairman 
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Corporation, Banking & 
Business Law Section 


The Corporation, Banking and 
Business Law Section has been quite 
active in fiscal year 1975-1976. The 
outgoing section chairman, Marvin 
Barkin, facilitated the organization of 
the current year by having the Bar send 
out the committee preference 
questionnaires before the new fiscal 
year began. Consequently, the 
appointment of committee chairmen 
and the organization of the committees 
took place early in the current year. 

A new committee on antitrust was 
created during the current year as well 
as a committee on specialization. 

The section met as a whole in 
September at the General Committee 
Meetings of the Bar in Orlando for 
reports and further organization. 

At its meeting on March 6, 1976, the 
Executive Council of the section 
accepted reports from committee 
chairmen present and reviewed its 
activities and accomplishments over the 
year. It was the general consensus of the 
Executive Council that the section had 
taken a step forward with its 
educational program at the Bar 
Convention in Boca Raton, to make 
itself more visible and that this should 
be a primary goal of the section for the 
remainder of the current year and in the 
ensuing year. Consequently, the 
Executive Council created a new 
education committee that would be 
directed to consider holding 
educational seminars at least twice each 
year, once at the General Meeting of 
Committees and again at the annual Bar 
Convention. The Executive Council 
also approved the production of an 
educational panel to be held at the 1976 
Bar Convention on Thursday morning 
at 9 a.m. until noon on “Selected 
Problems of Business Work-outs 
Revisited.” An outstanding panel of 
lawyers experienced in this area, which 
revisits the topics discussed at the 1975 
Bar Convention, will be assembled to 
discuss their topics and answer 
questions. The panel includes: 

William Adams, Jacksonville - 
U.C.C. Aspects 

Jules S. Cohen, Orlando - Bankruptcy 
Aspects 

Edward J. Kohrs, Tampa - Mortgage 
Aspects 

Bowman Brown, Miami - Corporate 
& Securities Aspects 

Norman H. Lipoff, Miami - Tax 
Aspects 

Marvin E. Barkin, Tampa - 
Moderator 
The section also agreed to continue its 
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Annual Section Reports 


annual luncheon with the Tax Section 
and steps have been taken to try to 
attract a national speaker of 
prominence for this occasion. 

The Corporation Committee has 
been quite active under the 
chairmanship of Luther Sadler and has 
been very helpful in reviewing aspects 
of the new Corporation Code and in 
otherwise providing liaison and 
communications with the Office of the 
Department of State. An ad hoc group 
of certain members of the committee 
will work with the Florida Law 
Revision Council in providing certain 
clean-up amendments to the new 
Corporation Code. 

The section has been instrumental in 
the recommendation to the Bar of 
membership for the designation 
coordination committees in its area. 
Donald H. Norman, chairman of the 
Specialization Committee, has been 
very helpful in coordinating with the 
section’s various activities of the Bar in 
the area of specialization and upon his 
recommendation, the Executive 
Council changed the Specialization 
committee’s name to the Designation 
Liaison Committee. 

The Bankruptcy Committee has been 
active in the publication of articles in 
the various bar publications, and has 
undertaken the project of digesting and 
indexing various referees’ opinions 
published by the bankruptcy courts. 

The Banking Committee, under the 
chairmanship of Bruce Culpepper, has 
been active in consideration of the new 
banking laws and had a successful 
committee meeting earlier in the year 
with representatives of the 
Comptroller’s Office. 

The Legislative Committee has been 
active when needed in giving liaison to 
the other committees of the section with 
respect to ongoing matters. 


The Publications Committee, under 
the chairmanship of Mike Berke, has 
been active in providing timely articles 
to The Florida Bar Journal, has 
published the first newsletter for the 
section for the current year and will 
publish a final newsletter before the end 
of the year. 

The Securities Committee, under the 
chairmanship of James A. Beasley, has 
continued to be active in promoting the 
proposed Florida Blue Sky laws for 
enactment into legislation during the 
current session. 

I am satisfied with the progress of the 
section during the current year and I am 
confident that it will continue to 
prosper under the leadership of Jules S. 
Cohen, chairman-elect. 


C. PARKHILL Mays, Jr. 
Chairman 


Family Law Section 


The Family Law Section began its 
current year with a seminar at the 1975 
Convention at Boca Raton. The seminar 
featured nationally known speakers in 
the area of taxation in family law and 
the negotiation and drafting of marital 
settlement agreements, both 
antenuptial and postnuptial. 

The Family Law Section was invited 
to participate in The Florida 
Conference on Marriage and the 
Family Unit which was sponsored by 
the Florida Task Force on Marriage and 
the Family Unit created by the 1975 
Legislature. The representatives of the 
section at the conference were Michael 
J. DeMarko, Arthur Ginsberg, Judge 
William Gladstone, Frances Jamieson, 
James P. O’Flarity and Eleanor L. 
Schockett. All recommendations made 
by the Family Law Section were 
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adopted as position statements of the 
conference. 

Various members of the section have 
followed up with the Task Force, and a 
number of recommendations of the 
section are included as recommenda- 
tions of the Task Force in the final draft 
of their report. These include the 
recommendation of the section that a 
family court system be established in 
Florida, that distinctions between 
children born in wedlock and out of 
wedlock should be eliminated, that a 
provision be made for a court 
appointed law guardian to represent 
children in actions where their interests 
are involved, that enforcement of child 
support and alimony payments be 
tightened, and that the recommenda- 
tions of the Family Law Section 
establishing statutory guidelines for the 
determination of alimony awards and 
child support be adopted, together with 
the concept of equitable distribution of 
property in the dissolution of marraige. 

A pamphlet for distribution by 
lawyers entitled, “Florida's No-Fault 
Divorce Law and Your Rights” was 
drafted by the section and has been 
printed by The Florida Bar. We 
understand that it is one of the Bar’s best 
sellers. 

The section has cooperated with the 
production of a CLE course on 
dissolution of marriage recently given 
at 13 locations throughout Florida. 
More advanced and in-depth courses 
are planned over the next two years in 
order to allow family law practitioners 
to meet the requirements for 
recertification under the Designation 
Plan. 

Members of the section are currently 
acting as the Family Law Advisory 
Committee to the Designation Plan and 
Continuing Legal Education. 


Members of the section are currently 
in process of producing a manual for 
Dissolution of Marriage under the 
auspices of Continuing Legal 
Education. 

Members of the Family Law Section 
formed a panel of speakers for a 
divorce seminar for the public 
sponsored by Florida International 
University, The Florida Bar and Palm 
Beach County Bar Association at West 
Palm Beach. 

At The Florida Bar Convention at 
Disney World, the Family Law Section 
will present a seminar on Thursday, 
June 10. The morning will be given over 
to lectures by Joseph DuCanto, 
nationally known expert on taxation in 
family law who will cover the area of his 
speciality in depth. The afternoon will 
feature Edward B. Rosenberg of 
Chicago, nationally known practitioner 
and professor of law, who will cover in 
depth the subjects of initial interviews 
and negotiation in matrimonial matters. 
It is anticipated that some five hours 
credit will be allowed under the 
Designation Plan for those attending. It 
is planned that course materials will be 
available at the seminar. 

Tentative plans are under way for 
joint sponsorship of a seminar on Law 
and Human Sexuality with the 
University of Miami College of 
Medicine. It is hoped that this course, to 
be given in the next few months, will 
also be available for credit under the 
Designation Plan. 


James P. O’F arity 
Chairman 


General Practice Section 


The General Practice Section ended- 
began its old-new year with a very fine 
talk at the annual convention luncheon 
from the State Comptroller, the 
Honorable Gerald A. Lewis. Also, an 
interesting impromptu discussion 
concerning the Designation Plan then 
pending before the Supreme Court 
highlighted the luncheon. The retiring 
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chairman, Lewis H. Hill III of Tampa, 
left office with the section strengthened 
with increased membership of 
approximately 1,000 lawyers. 

In beginning the new section year, the 
chairman and chairman-elect, Cecil 
Farrington of Ft. Lauderdale, attended 
the general meeting of chairmen and 
chairmen-elect of committees and 
sections in Tampa on July 18, 1975. 

The Section’s Executive Council had 
its first meeting at the Bar's General 
Meeting of Committees and Sections at 
Orlando on September 18. Thirteen 
members and ex-officio members were 
in attendance for all or a part of the 
meeting. The chairman announced his 
hope that a dialogue could be started 
among the members attempting to 
define what and who a general 
practitioner is. At this meeting the 
council members unanimously voted to 
contribute $2,500 from the section’s 
reserve funds to the building fund for 
The Florida Bar Center. In other major 
action, the council voted to urge the 
Board of Governors to insure that the 
General Practice Section was 
adequately represented on any future 
Designation Committee. This was 
effected by a prepared resolution 
forwarded to the Board of Governors. 

At the request of the cochairmen of 
the new Designation Coordinating 
Committee, nominations of section 
members were made for membership 
on an advisory committee to the DCC 
for registered general practice 
members. Robert E. Livingston of 
Miami, Lewis H. Hill III, of Tampa, 
Edwin B. Browning, Jr., of Madison, 
and Robert R. Tench, of Clearwater, 
were appointed to this committee and 
are presently serving. 

On March 5, 1976, the section 
sponsored its annual seminar at the 
Young Lawyers’ Section Convention at 
the Hyatt House in Kissimmee. The 
program, as it has been in the past, was 
well received although not as well 
attended because of a competing 
seminar. Plans are being made to 
continue what we believe to be a 
valuable program for not only the 
young lawyers but the Bar in general. 

The final meeting of the Executive 
Council prior to the convention was 
held in Orlando on March 26. Eight 
members and ex-officio members 
attended. The council voted to urge all 
lawyers who had designated Registered 
General Practice to become members 
of the section. The council voted to 
sponsor a seminar devoted to the 
practical and economic aspects of law 
practice in addition to its seminar at the 
Young Lawyers’ Convention. Finally, 
the council voted to send letters to 
Senators Chiles and Stone urging them 
to oppose federal no-fault insurance. 

An issue of the section newsletter, 
The General's Aide, was published in 
March. Another issue, prior to the 
convention, is planned. 
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Under the leadership of Susan 
Roberts of Lakeland, plans for the 
annual meeting and luncheon at the 
convention have been confirmed. 
Lawyer and former legislator, Wallace 
L. Storey of Bartow, will be the 
luncheon speaker and will discuss 
“General Practice v. Family Law-- 
What's the Difference?” 

The section over the past year has 
continued to be a strong force in Bar 
activities. The membership has 
remained stable. There is a continuing 
need, however, for more input from the 
membership. Lack of attendance at 
council meetings has been of some 
concern; and the experiment of the last 
two years of having an expanded 
Executive Council should be re- 
examined. Nevertheless, those council 
members who have attended the 
meetings have been very faithful to 
their duties and most helpful to the 
chairman. 

Thanks are in order to all those who 
have given of their talents on behalf of 
our section. I have appreciated that 
support and the honor of acting as the 
section’s chairman for the past year. I 
urge us all to provide our new chairman 
with renewed support and help in 
improving the section’s programs. 


Dennis P. THOMPSON 
Chairman 


Real Property, Probate and 
Trust Law Section 


During this past Bar year the section 
continued its varied activities for and on 
behalf of its members and The Florida 
Bar. The activities of the section were 
conducted by its Executive Council and 
30 committees. The Executive Council 
meetings were held in Orlando on 
August 1-2, Vero Beach on September 
26-27, Guatemala City on November 
22, West Palm Beach on fapary 16- 
17, Longboat Key on April 23-24. The 
following summary of activities of the 
most active committees will 
demonstrate the scope of the section’s 
projects and accomplishments. 

The Law School Workshop 
Committee chaired by Jean C. Coker 
presented a probate seminar at the 
University of Florida College of Law. 

The Legislation Committee under the 
chairmanship of Bruce Marger worked 
on the legislation relating to 
genealogical services and multiple 
party bank accounts. These were 
approved by the Board of Governors 
for sponsorship by the section. The 
Multiple Party Bank Accounts 
Committee headed by John F. 
Harkness, Jr., also worked on the 
multiple party bank accounts 
legislation. 


The Condominium Committee 
chaired by Robert W. Wilson worked 
closely with the Law Revision Council 
on the proposed revisions of the 
Condominium Act. 

A drive by the Membership 
Committee headed by Harold A. Drees 
to recruit new members into the section 
raised the section’s total membership to 
over 2,500. 

The Liaison with the ABA Committee 
under the leadership of Harrison K. 
Chauncey, Jr., is working with the 
ABA’s section, Florida’s section and 
Lawyers Title Guaranty Fund to 
develop an attorney probate support 
system which would work similar to the 
way The Fund does in the area of real 
property. 

The Publications Committee chaired 
by Roger D. Schwenke prepared 
several section newsletters which were 
sent to all section members in order to 
keep them advised on section activities 
and current legal items. 

Under the leadership of John W. 
Prunty, the Scholarships and Awards 
Committee revamped the section’s 
scholarships and awards program. 
Under the new plan a grant will be 
made to each of the law schools which 
in turn will furnish for publication in the 
section’s newsletter reviews of 
significant cases, legislation and other 
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items which are of interest in the fields 
of real property, probate and trust law. 

The revision of the Uniform Title 
Standards under the direction of 
Sherwood Spencer and Professor 
Mandell Glicksberg was completed. 
The revised standards have been 
published and distributed to all section 
members. The standards will be kept 
updated by a continuing revision 
program by the law review at the 
University of Florida College of Law 
under direction from the Section’s 
Committee. 

The Liaison Committees of the 
section have been active this year and 
working toward better understanding 
in recognition of mutual problems with 
other professional groups. The Liaison 
with Title Insurers Committee chaired 
by Roland D. Waller has maintained 
contact with the Florida Land Title 
Association and the Florida Title 
Underwriters Bureau. The Liaison with 
Land Surveyors Committee headed by 
J. Richard Harris maintained liaison and 
cosponsored the Coastal Zone 
Surveying and Mapping Symposium 
held in St. Petersburg on October 21-23. 
The Liaison with Real Estate Brokers 
Committee chaired by Robert Claude 
Scott worked with the Florida 
Association of Realtors. It worked on 
mutual problems under the statewide 
Realtor-Attorney Accord and 
attempted to get the uniform real estate 
contract into general use. The Liaison 
with Probate Judges Committee under 
the chairmanship of Judge Harold R. 
Clark was active. 
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The Specialization Committee 
chaired by A. Obie Stewart maintained 
liaison with the section and the Bar's 
Designation Coordinating Committee. 

Several of the section’s committees 
spent considerable time and effort in 
studying and making recommendations 
for revisions to the new Florida Probate 
Code. In particular the Probate Code 
Committee under the chairmanship of 
Robert A. White worked very hard in 
reviewing the Code for needed 
technical changes which will be passed 
on to the Statutory Revision and 
Indexing Division of the Joint 
Legislative Management Committee. 

The Title Aspects of Florida Probate 
Code Committee chaired by Robert H. 
Threadgill kept the section advised of 
title problems under the Code. The 
Guardianship Law Committee under 
the leadership of E. L. Williamson, Jr., 
reviewed the new Guardianship Law 
and reported to the section on several 
problem areas in that law. The Tax 
Aspects Committee chaired by Frank J. 
Rief III, reported to the section on 
possible tax problems under the 
Probate Code. Reports of these 
committees will appear in future issues 
of the section’s newsletters. 

The Probate and Guardianship 
Forms Committee under the leadership 
of John Arthur Jones did a tremendous 
job in drafting over 40 forms for use 
under the Florida Probate Code. These 
forms have been approved by the 
Executive Council, printed and are now 
in wide use by members of the Bar. 

The section sponsored and 
conducted an excellent potpourri 
session at the Twelfth Annual Lawyer’s 
Title Guaranty Fund Assembly in 
Orlando. Subjects covered were 

revised Uniform Title Standards, the 
Real Estate Settlement Procedures Act 
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Amendments of 1975, and title aspects 
of the Florida Probate Code. 

During my term as chairman of the 
section, I have been ably assisted by 
Chairman-elect William S. Belcher, 
Secretary Winifred J. Sharp and 
Directors Lewis M. Kanner and Charles 
E. Early. Although I am reasonably well 
satisfied with what was accomplished, 
there is much more to be done. This is 
especially true in view of the fact that 
more Florida attorneys have applied for 
designation in the real property, 
probate and trust law areas than in any 
of the other areas. I urge more members 
of the Bar to become active in section 
activities so that we may complete 
many of the unfinished projects and 
reach out for the many additional ones 
which need to be worked on. 


G. Rospert ARNOLD 
Chairman 


The Tax Section 


Once again, through the efforts of 
many of its members, the Tax Section 
has had a most active and successful 
year. 

Perhaps the most visible activity has 
been the sponsorship of educational 
programs. The first one, entitled “Tax 
Planning in an Unsettled Economy,” 
was presented on March 5 in both 
Miami and Tampa. Another program 
was held on April 30 in Miami, at which 
members of the Bar met with 
representatives’ of the Internal Revenue 
Service and discussed problems in 
various areas relating to the practice 
and procedure of the Service. Both of 
these programs were well attended, and 
those present were eligible to receive 
credit under the Florida Designation 
Plan. 


MELVIN NORD 
Director 
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Plans are already underway for the 
next program to be sponsored by the 
Tax Section, entitled “Estate Planning 
for the Closely Held Business,” which is 
currently planned to be held in July in 
Tampa, Miami and Jacksonville. 

During the year, the section also 
distributed additional material for the 
Tax Section manual, a handy guide of 
outlines and other materials that are 
distributed to members of the Tax 
Section. The most recent additions 
included a revised outline of “Checklist 
of Corporate Income Tax Elections,” 
along with two new documents, one 
entitled “Outline of Taxation by the 
United States of Foreign Source 
Income and Nonresidents, Aliens and 
Foreign Corporations” and the other 
entitled ‘‘Resolution Forms 
Implementing Corporate Income Tax 
Elections.” 

In another area of activity, the section 
has furnished amicus briefs in two 
Supreme Court cases. 

In one case, Department of Revenue 
v. Goldner, the Tax Section’s position 
was upheld by the Court when it ruled 
that § 198.02(2) was unconstitutional to 
the extent that it imposes a state estate 
tax in an amount that, when considered 
with estate taxes imposed by other 
states, is greater than the credit allowed 
by federal law. 

In the other case, Dominion Land & 
Title Corp. v. Department of Revenue, 
the section was not successful in its 
argument that the 100% penalty for 
failure to use the correct amount of 
documentary stamps was unconstitu- 
tional. The Supreme Court agreed that 
the penalty! was harsh but indicated that 
the legislature was the proper body to 
correct the inequity. 

Accordingly, the Tax Section has 
continued its efforts to obtain an 
amendment to the provisions of the 
Documentary Stamp Tax Law to 
reduce the penalty in those situations 
where the failure to place the correct 
amount of doc stamps was in good 
faith. 

A program that is currently being 
implemented by the section involves 
providing attorneys for pro se taxpayers 
having matters before the Tax Court. 
The section is preparing to solicit 
members of the section to serve on a 
panel that would be available for 
regular Tax Court trial sessions, 
beginning with the Fall 1976 calendar. 
This program is being done as a service 
to the Tax Court in the hopes that some 
taxpayers who otherwise would 
attempt to represent themselves before 
the Tax Court might be able to find 
appropriate counsel to assist them. 

Members of the section have been 
reviewing the new Florida Probate 
Code, and have worked with members 
of the section on Real Property, Probate 
and Trust Law in an attempt to locate 
and clarify problem areas. One of our 
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committees has recently met and is in 
the process of reporting on the effects 
of the Probate Code on estate planning 
for the Florida lawyer. 

The Tax Section also has been active 
in working with the Florida Designation 
Coordinating Committee and the CLE 
Committee in connection with the 
Florida Designation Plan, suggesting 
standards, providing members for the 
advisory committees and similar tasks. 
The section intends to retain an active 
interest in the Florida Designation Plan 
and hopes to be able to strengthen it as it 
develops. 

As has been the case in past years, the 
section has advised the Board of 
Governors and other interested groups 
of The Florida Bar on particular 
problems that these groups have had as 
a result of provisions of the Internal 
Revenue Code. We appreciate the 
opportunity to be of service. 

We are attempting to work with the 
Committee on the Unauthorized 
Practice of Law in connection with its 
attempt to deal with the practice of law 
by accountants and by firms who 
provide services in connection with 
retirement plans. 

Finally, but not least, we are 
exploring the possibility of sponsoring a 
tax institute in Florida each year. 

Many thanks go to all those who have 
assisted in carrying out all these 
activities; and, we look forward to 
another outstanding year under the 
leadership of Joel Sharp. 


Apert C. O'NEILL, Jr. 
Chairman 


Workmen’s Compensation 
Section 


The Workmen’s Compensation 
Section has, to address criticisms of 
increased workmen’s compensation 
premiums, collaborated with the staff 
of The Florida Bar to compile and to 
circularize throughout the workmen’s 
compensation bar a scientific 
questionnaire on attorney's fees 
accruing to counsel representing 
claimants. Those questionnaires are 
presently being compiled and the 
results shall be made known. 

The Executive Council, the 
committees and the membership are 
collaborating to produce continuing 
legal education courses in workmen’s 
compensation, and the advisory panel 
on designation is working with the 
chairman of the Education Committee 
and the chairman of the Designation 
Committee of the section to review 
other continuing legal education 
courses which may be utilized by 
workmen's compensation practitioners 
to earn designation credits. In this 
regard, the section collaborated with 
the continuing legal education office to 


produce FLoripaA WoRKMEN’S 
CoMPENSATION Practice (Second 
Edition) 1975, and to hold courses on 
workmen’s compensation throughout 
the state. 

The section publishes a monthly 
article in The Florida Bar Journal, and 
periodically supplies important 
information to section members by 
memorandum or other form of notice. 

The section, by the Executive 
Council and the Legislation 
Committee, has attended to 
governmental deliberations relating to 
the administration of the Workmen’s 
Compensation Act, and has supplied 
written information to the Department 
of Insurance Task Force on workmen's 
compensation, and has appeared at the 
deliberations of the Workmen’s 
Compensation Advisory Council of the 
Department of Commerce. 

The section has been greatly 
concerned, by the Executive Council 
and by the appropriate committees, to 
address legislation on workmen’s 
compensation or antithetical to the best 
interests of the public concerned with 
the fair administration of workmen’s 
compensation. In this respect, the 
section has made its members and 
officers available to address various 
governmental and nongovernmental 
bodies with a view toward informing 
the public of the norms of our 
workmen’s compensation system, 
problems engendered therein, and 
reasonable remedies thereto. 

Chairman-elect who shall assume the 
chairmanship for the coming year is 
Bernard J. Zimmerman of Orlando, 
with Barry Keyfetz becoming the 
chairman-elect during the coming year. 

The section is also, by its Rules 
Committee, examining the Workmen’s 
Compensation Rules of Procedure with 
a view toward making recommenda- 
tions to the Industrial Relations 
Commission for transmittal to the 
Supreme Court of Florida pursuant to 
Section 440.29, Florida Statutes. 


STEPHEN Marc SLEPIN 
Chairman 
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Ocean Outfalls — From Windmills to Windfalls? 


By James R. Brindell 


For the past several years, Florida 
has been attacking the discharge of 
raw or inadequately treated 
sewage. Enormous sums of money 
have been and are committed to be 
spent in Florida to provide the 
necessary treatment.'! An_ initial 
attack was instituted by the Florida 
Legislature in 1970 through the 
passage of Chapter 70-82 (Laws of 
Florida).? 

Chapter 70-82 required that by 
January 3, 1974, ocean outfalls or 
disposal wells for the discharge of 
sewage existing on July 1, 1970, 
must provide at least secondary 
treatment,?> and where deemed 
necessary, advanced waste 
treatment.‘ The Legislature 
recognized two important gaps in 
the 1970 legislation, and amended 
the law in 1971 by the passage of 
Chapter 71-274° (Laws of Florida). 
The 1970 legislation had not 
covered sewage treatment plants 
which discharged into rivers, 
streams, lakes, embayments, or 
canals. Also, it had placed no 


James R. Brindell is general counsel for the 
Florida Department of Environmental 
Regulation and a member and former vice 
chairman of the Bar’s Environmental Law 
Committee. He received the A.B. from 
Davidson College; the J.D. from University 
of Miami. 

He writes this column on behalf of the 
Environmental Law Committee, Arthur 
Harper, chairman; Robert Rhodes, editor. 
These are the views of the author and not 
necessarily those of the Department or the 
committee. 
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treatment requirements on 
industrial waste dischargers. The 
amendments extended the 
secondary treatment requirements 
to cover those situations, and 
changed the compliance date for 
facilities existing on July 1, 1971, to 
January 3, 1973. 

The Florida Department of 
Pollution Control was charged with 
enforcing the treatment require- 
ments and compliance deadline.® 
This responsibility involves 
approximately 4,000 sewage 
treatment facilities.? The 
Department of Pollution Control 
set about its task by issuing notices 
setting forth the treatment 
requirements and deadline 
accompanied by orders directing 
the respondents to provide the 
department with a plan and 
schedule for compliance. One such 
order was served on the City of 
Pompano Beach.’ The order 
directed the city to establish a 
timetable for the planning, 
construction, and operation of 
appropriate sewage facilities 
necessary to provide secondary 
treatment. After a series of meetings 
and negotiations, the city entered 
into a formal, written stipulation 
with the department in which the 
city agreed that in lieu of 
constructing its own secondary 
treatment facility, it would connect 
to the Broward County Water and 
Sewer System No. 2 when that 
system became available, and then 
would cease using its outfall.® 

Broward County had applied for 
and been offered grant funds from 
the U. S. Environmental Protection 
Agency to construct a_ regional 
sewage treatment system.'® The 
county’s approved system calls for 
several major treatment plants, one 
of which is located in north 
Broward County. The secondarily 
treated sewage from that plant will 
be discharged through a new ocean 


outfall located south of Pompano 
Beach. Since the regional plant 
would have the ability and capacity 
to serve Pompano Beach, the city 
would not qualify for a federal 
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construction grant to upgrade its 
existing facility.'!' The city was 
faced with an economic question. 
Would it cost more to upgrade the 
city’s existing system with its own 
money than to connect to the 
regional plant? The city’s consulting 
engineers recommended connect- 
ing to the regional system, thereby 
abandoning the use of its ocean 
outfall.!2 The city entered into a 
service contract with the county, 
whereby the city would connect to 
and be serviced by the county plant 
when that plant became 
operative.'> The Department of 
Pollution Control then entered an 
order directing the city to comply 
with the stipulation and recognizing 
that compliance by the city would 
satisfy the legislative requirement 
of secondary treatment.'4 

House Bill 1427 was filed in 1973 
on behalf of the City of Pompano 
Beach seeking $1,440,553.35 from 
the state as compensation for the 
outfall which was to be abandoned. 
The bill alleged that the state had 
ordered the city to abandon the use 
of its outfall in order to achieve the 
statutory requirement of secondary 
treatment. As a “claims bill,” H.B. 
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1427 was referred to the standing 
House Committee on Retirement, 
Personnel, and Claims. Pursuant to 
that committee’s practice, the bill 
was set for hearing before the 
committee’s special master.'5 

Two hearings were conducted by 
the special master, the first in 
Tallahassee on May 24, 1973, and 
the second in Fort Lauderdale on 
July 25, 1973. Witnesses and 
documentary evidence were 
presented by attorneys for the city 
and the state.'* The city asserted 
several legal bases for compensa- 
tion: (1) constitutional prohibition 
against impairment of the 
obligation of contract, (2) quasi- 
contract, (3) implied contract of 
indemnity, (4) general equity, (5) 
equitable estoppel, and (6) de facto 
revocation by the state of a license. 
The Department of Pollution 
Control took issue with the city’s 
assertions, and briefs were filed by 
the parties in support of their 
respective positions.!” 

The special master concluded 
that the prohibition in Article I, 
Section 10 of the Florida 
Constitution (1968) against the 
impairment of obligation of 
contract applied, and that although 
the department had not legally 
forced the city to abandon its 
outfall, the department had 
pressured the city to do so.'* Based 
upon his findings and conclusions, 
he recommended that the city be 
paid the amount requested in the 
bill. A fundamental principle 
employed in determining the 
amount to be paid was the 
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proportionate reduction of the 
recognized costs of the outfall by 
the number of years of use of the 
outfall in relation to its anticipated 
useful life. Types of costs 
recognized in the computation 
included engineering, construction, 
and interest on construction bonds. 
Upon re-evaluation, the special 
master concluded that the city was 
entitled to more than that amount 
sought in the bill. Therefore, he 
recommended payment of the 
amount requested. 

The special master presented the 
report before the committee on 
March 18, 1974. Attorneys for the 
city and the department were each 
given an opportunity fora short oral 
argument on the report. The matter 
was discussed briefly by the 
committee, and the bill was then 
passed out of committee 
unanimously. The bill passed both 
houses of the legislature and was 
signed into law on July 1, 1974, as 
Chapter 74-394. 

Based upon the precedent of the 
Pompano claims bill, four other 
claims bills have been filed on 
behalf of the City of Lake Worth, 
Town of Palm Beach and cities of 
West Palm Beach and Hollywood. 
The bills are similar in their 
involvement with sewerage 
facilities, but two of them represent 
extensions of the Pompano Beach 
bill. The Lake Worth (H.B. 369) and 
Town of Palm Beach (H.B. 576) 
bills request reimbursement for 
abandoned ocean outfalls only. 
However, the bills on behalf of 
West Palm Beach (H.B. 726) and 
Hollywood (H.B. 1535) seek 
reimbursement for the value of 
other portions of their treatment 
facilities, such as pumps and 
holding tanks, which are to be or 
have been abandoned in their 
efforts to meet the secondary 
treatment requirement. The 
proceedings on these bills have not 
been completed. 

As mentioned above, the special 
master in the Pompano Beach 
claims bill matter based his 
recommendation of payment on the 
legal theory that the state had 
violated the constitutional 
prohibition against the impairment 
of obligation of contract. The 


impairment he found resulted from 
the imposition of a new state 
standard of treatment on existing 
facilities, the construction of which 
had been financed by the issuance 
of bonds. Such an application of the 
theory of impairment has vast 
implicatigns for the exercise of the 
police power in the fields of public 
health and safety. Consequently, it 
deserves further discussion at this 
point. 

Article I, Section 10 of the Florida 
Constitution (1968) provides that 


No bill of attainder, ex post facto law or law 
impairing the obligation of contracts shall be 
passed. (emphasis supplied) 

The Supreme Court of Florida has 
defined the obligation of contract as 
“the law or duty which binds the 
parties to perform their 
agreement,” State v. Citrus County, 
116 Fla. 676, 157 So. 4, at p. 6 (1934). 
The court also has emphasized that 
the means of enforcement, or 
remedy to force compliance with a 
bond agreement, is an essential part 
of the obligation, State ex rel. 
Woman’s Ben. Ass'n. v. Port of Palm 
Beach District, 121 Fla. 746, 164 So. 
851 (1935). More recently, the court 
summarized the expectations of a 
bondholder when they stated in 
Jacksonville Port Authority v. State, 
161 So. 2d 825, at p. 827, (1964) that 
The right of a bondholder is to have his 
principal and interest paid when due; and it 
should be of little interest to him from what 
fund his obligation is currently being paid so 
long as he is being paid from some source 
sufficient to discharge what is his due. 

It is interesting to note that in the 
case of the City of Pompano Beach, 
abandonment of the outfall would 
not interfere with payment to the 
bondholders, the source of that 
payment, or the legal remedies 
available to the bondholders upon a 
default by the city. While the outfall 
is technically an asset, it would have 
little or no salvage value to the 
bondholders in the event of a 
default by the city. Abandonment 
of the outfall would have no effect 
on the source of revenue used to pay 
the bondholders, since that money 
derives from the utility customers 
and not from the outfall. Those 
customers would remain the source 
of the necessary revenue, whether 
the city used the outfall or joined the 
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North Broward County regional 
Sewage Treatment System.!® 
Consequently, a serious doubt 
exists as to the existence of any 
impairment of the rights of the 
bondholders in the Pompano Beach 
claims case. 

The impairment theory must be 
applied in light of the fundamental 
qualification recognized by the 
Florida Supreme Court, namely the 
legitimate exercise of the police 
power by the state; see Therrell v. 
Smith, 124 Fla. 197, 168 So. 280 
(1942), Springer v. Colburn, 162 So. 
2d 513 (Fla. 1964). The court has 
concluded that the police power 
“cannot be contracted or bartered 
away, Mahood v. Bessemer 
Properties, Inc., 154 Fla. 710, 18 So. 
2d 775, at p. 779 (1944), and that the 
“reservation of such essential 
sovereign power is read into 
contracts.” Hillsborough County v. 
Bregenzer, 151 Fla. 747, 10 So. 2d 
498, at p. 500 (1942); see Lester v. 
City of St. Petersburg, 183 So. 2d 
589 (Fla. App. 2nd 1966), Heinlein 
v. Metropolitan Dade County, 239 
So. 2d 635 (Fla. App. 3rd 1970).2¢ 
The Florida Supreme Court has 
approached the application of the 
police power to existing contracts 
and the prohibition against the 
impairment of contracts on the 
basis of the degree to which it can 
be shown that the exercise of the 
police power is necessary to the 
vital interests of the public; see 
Palm Beach Mobile Homes, Inc. v. 
Strong, 300 So. 2d 881 (Fla. 1974) 
and Yamaha Parts Distributors, Inc. 
v. Ehrman, 316 So. 2d 557 (Fla. 
1975).2! 

Regardless of the merits of the 
impairment argument, the central 
issue being faced by the legislature 
is the extent to which the state will 
directly reimburse, or subsidize, the 
cost of compliance by local 
government and the public with 
requirements enacted by the 
legislature or adopted by state 
agencies pursuant to powers 
delegated to the agencies by the 
legislature. Evidence of the 
legislative concern for the cost of 
state imposed requirements is 
found in several pieces of enacted 
or proposed legislation. 

The 1975 Legislature enacted two 
bills which address this concern. 
Chapter 75-191 (Laws of Florida) 
amended Section 120.54(1), Florida 
Statutes, the Administrative 
Procedure Act, and requires that 
before any state agency adopts a 
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rule, it must provide a statement of 
estimated economic impact of the 
proposed rule upon all affected 
persons.” The other pertinent piece 
of legislation is Chapter 75-22 
(Laws of Florida), the Florida 
Environmental Reorganization Act 
of 1975. Section 6(1)(b) of that Act 
requires that the Department of 
Environmental Regulation conduct 
an economic and environmental 
impact study on all standards, 
existing or proposed, which are 
stricter than standards set by the 
federal government. Any such 
stricter standards adopted by the 
Environmental Regulation 
Commission are subject to 
adoption, modification, rejection, 
or remand by the Governor and 
Cabinet.” 

The concern for the economic 
impact of regulation has been 
repeatedly an issue in the 
environmental field. This was 
recognized by the Florida 
Legislature when it passed in 1967 
the Florida Air and Water Pollution 
Control Act, Chapter 403, Florida 
Statutes. In Section 403.021(7) of 
that Act, it is stated that pollution 
abatement and control will require 
industry to invest large sums of 
capital without receiving an 
economic return on the investment. 
Consequently, the Legislature 
directed that such pollution control 
equipment and facilities be 
exempted from certain excise taxes 
and be valued differently for 
assessment purposes.” 

This same concern for the cost of 
environmental control prompted a 
recent study of the environmental 
control industry by the President’s 
Council on Environmental 
Quality. The report notes that as a 
result of environmental regulation, 
the Environmental Protection 
Agency received information 
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between January 1971 and June 
1975 of about 75 potential plant 
closings affecting approximately 
13,600 employees. The analysis 
observes, however, that the major 
factor in the closings is the relative 
inefficiency of the plants. The 
regulations only tend to accellerate 
the inevitable.” 

It is estimated that between 1974 
and 1983 approximately $150.9 
billion may be spent on air and 
water pollution control.??7 
Meanwhile the report concludes 
that over a million jobs already have 
been provided by expenditures to 
control pollution, and that the level 
of that employment may “expand 
severalfold over the next decade.” 

The 1976 Florida Senate has 
established the Select Committee 
on Property Rights and Land 
Acquisition to attempt to develop 
some legislative guidelines for the 
courts which would authorize the 
award of compensation to a person 
whose use of his property had been 
restricted by law or regulation, but 
where the restriction is less than a 
taking. Such compensation would 
represent a profound change in the 
law, and has enormous fiscal 
implications. Assuming that such 
compensation is authorized, several 
fundamental issues become 
apparent. Should all regulation be 
subject to compensation awards? 
What should be the test for 
compensation, the measure of 
compensation, the burden of proof, 
and the forum? After considering 
the deliberations of a workshop 
comprised mostly of public and 
private lawyers, the committee has 
resolved to recommend to the 1976 
Legislature that a bill be enacted 
authorizing compensation of 


real property owners whose land is 
unequally diminished in value as a result of 
land use restrictions imposed for the benefit 
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of the public. The committee is 
recommending that such legislation be 
restricted in application to real property 
owners affected by land use restrictions in 
areas of critical state concern (Section 
380.05, F.S.) and coastal setback lines 
(Sections 161.052 and 161.053, F.S.).2° 


In 1970, the Florida Legislature 
created the legal framework for a 
state grant program for the 
construction of sewage treatment 
facilities, but no funds have been 
appropriated for grants.%® 
However, funding has been 
provided for a state bond 
program*! and a short-term loan 
program.*2 While the Legislature 
has rejected the approach of a 
formal state grant program, the 
Pompano Beach claims bill 
represents a highly significant 
legislative development in 
Florida.*? It constitutes the 
establishment of an ad hoc 
reimbursement program. Such a 
program has advantages and 
disadvantages. It spreads out the 
fiscal impact on the state over a long 
period of time, rather than 


requiring the appropriation of 


many millions of dollars in one year. 
On the other hand, by only 
reimbursing for the remaining 
useful life of abandoned 
equipment, new capital expendi- 
tures are not recovered and the 
problem of continually inflating 
construction costs is not 
addressed.*4. 

The ad hoc funding approach 
lends itself to a prudent case-by- 
case development of principles and 
resolution of issues raised by the 
precedent of the Pompano Beach 
claims bill. For example, should not 
private sewage utility companies 
also be compensated for similar 
abandonments of equipment and 
facilities? Does basic fairness 
demand that the reimbursement 
principle be extended to the 
abandonment of other types of 
equipment and facilities required 
by compliance with other exercises 
of the police power, such as 
sanitary, fire, and safety 
regulations? Should this funding 
mechanism be expanded to cover 
the new capital expenditures 
required to meet new standards? 
Should the state limit its 
reimbursement to activities 


providing essential public services, 
such as sewer, water, and waste 
collection and disposal, or should it 
be broadened to recompense those 
in the general market place? 

The essence of this discussion 
centers on the distribution of the 
costs of curing the ills and meeting 
the needs of a highly concentrated 
and consumption-oriented society. 
The solution is complicated by the 
intertwining of the ills with the 
good. A major public policy step 
has been taken in the Pompano 
Beach case. The development of 
that policy must be deliberate and 
well-thought, or the pollution 
windmill may be transformed into a 
windfall. O 


FOOTNOTES 


'The 1974 Florida “Needs Survey,” 
designed by the Environmental Protection 
Agency and conducted by the Florida 
Department of Pollution Control, showed 
the cost of construction of publicly-owned 
wastewater treatment works needed 
between 1979 and 1990 in Florida to be 
$3,567,790,000. This figure does not include 
the cost of meeting treatment standards by 
private wastewater or industrial wastewater 
facilities. 

2 Chapter 70-82 was codified as Section 
403.085(1) and (2), Florida Statutes. 

3 Secondary treatment has been defined 
by Section 17-3.04(1), Florida 
Administrative Code. 

4 Advanced waste treatment has been 
defined by Section 17-3.04(2), Florida 
Administrative Code. 

5 Chapter 71-274 was codified as Sections 
403.085(3) and (4), Florida Statutes. 

6 The Department of Pollution Control 
was abolished by the Environmental 
Reorganization Act of 1975 (Chapter 75-22), 
and its powers, duties, and functions were 
transferred to the Department of 
Environmental Regulations. 

* Water Quality Inventory for the State of 
Florida, Florida Department of Pollution 
Control (April 1975), p. 15. 

5 Notice and Order No. 140, Case No. MS- 
385-70 (December 22, 1970). 

® Stipulation, Case No. 
(September 28, 1971). 

© Such grants are available under Section 
201 of Public Law 92-500, 33 U.S.C. 1251. 

'! One of the purposes of the federal grant 
program is to encourage the most cost 
effective treatment of sewage. 
Consequently, the Environmental 
Protection Agency will not fund duplicate 
systems. See 40 CFR Part 35, Section 35.917- 

'2See Comparative Analysis of 
Wastewater Treatment Costs for City of 
Pompano Beach, Florida, Williams, Hatfield 
& Stoner, Inc., Consulting Engineers (April 
12, 1971), pp. 4, 5. 


MS-385-70 


'3 Agreement of August 6, 1971, between 
the Board of County Commissioners of 
Broward County and the City of Pompano 
Beach. 

'4 Order No. 326 of February 22, 1972. 

'S The committee has no written rules of 
notice and procedure for hearings before the 
special master. While conducted in an 
adversary fashion and recorded, the hearings 
are generally informal with procedures set 
by the special master. As part of the 
functions of the legislative branch, neither 
Chapter 120, Florida Statutes (the 
Administrative Procedure Act), nor the 
Rules of Civil Procedure apply to such 
hearings. 

'6 The Department of Pollution Control 
was named by the committee staff to 
represent the state. The author represented 
the department in the matter. 

'7 The city served its brief on August 23, 
1973, and the department served its 
memorandum on August 20, 1973, on the 
impairment of obligation of contract issue, 
and its brief on November 16, 1973, on the 
other issues raised by the city. 

'8 Special Master's Report, p. 2. It should 
be noted that the city had never sought 
judicial review of Department Order. No. 
326, which incorporated the terms of the 
stipulation, and which the city was using as 
the basis for its claim that it was being forced 
to abandon the use of its outfall. 

'9 See the testimony of the city’s director 
of finance, transcript pages 52 and 53 (May 
24, 1973 hearing) and transcript page 14 (July 
25, 1973 hearing). 

20In Lester and Heinlein, ordinances 
shifting the responsibility for heating and 
repairs from the tenants to the landlords 
under existing leases were found not to be 
impairments. 

21 Palm Beach Mobile Homes dealt with a 
statute providing the exclusive grounds for 
the eviction of mobile home park dwellers. 
In finding no impairment in the application 
of the statute to existing leases, the court 
found that a sufficient need had been 
demonstrated by showing the peculiar 
nature and problems presented by mobile 
homes, at p. 885. Yamaha involved a statute 
prescribing the minimum notice for 
termination of franchises. The court did not 
find that a great enough need had been 
demonstrated to support the application of 
the statutory provision to existing contracts, 
at p. 559. 

22 The Department of Administration has 
proposed a set of criteria which would be 
used by the agencies in developing the 
required economic impact statements. While 
these proposed criteria have not been 
adopted as rules pursuant to Chapter 120, 
Florida Statutes, the Joint Committee on 
Administrative Procedures uses them to 
judge the adequacy of compliance by 
agencies with the economic estimate 
requirements of Chapter 75-191. 

23 On March 1, 1976, the required study on 
existing stricter standards was submitted to 
the Governor and Cabinet. The 11 standards 
addressed by the study were remanded by 
the Governor and Cabinet to the 
Environmental Regulation Commission on 
March 10, 1976. The commission was 
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directed to re-evaluate the continued 
justification for those standards and to return 
any which they retain as stricter to the 
Governor and Cabinet by July 1, 1976. 

4 Section 193.621, Florida Statutes, sets 
forth more specific tax relief provisions, and 
Chapter 17-8, Florida Administrative Code, 
provides guidelines to tax assessors for ad 
valorem taxation purposes. 


25 The Environmental Control Industry, 
Leung and Klein, Council on Environmental 
Quality (December 1975). 

6 Ibid, pp. 20, 21. 

27 Tbid, p. 17. 

% Tbid, p. 1. 


29 Letter of March 10, 1976, to the author 
from Senator Philip D. Lewis, chairman, 
Select Committee On Property Rights and 
Land Acquisition. 

30 Chapter 70-251 (Laws of Florida), 
codified as Sections 403.1821 through 
403.1833, Florida Statutes. 


3! Chapters 70-270 and 73-256 (Laws of 
Florida), codified as Section 403.1834, 
Florida Statutes. 

3% Chapter 75-723 (Laws of Florida), 
codified as Section 403.1835, Florida 
Statutes. 

33 The Supreme Court of Florida recently 
faced the problem of municipal government 
financing of new services and facilities 
required by increases in population. In 
Contractors and Builders Association of 
Pinellas County v. City of Dunedin, Florida, 
Case No. 47,662 (Opinion filed February 25, 
1976), the Florida Supreme Court reviewed 
an ordinance establishing a schedule of fees 
for new building units to finance water and 
sewer facilities. The court approved the 
placing of the financial burden on new users 
of the cost of providing new facilities 
required by their presence, but rejected the 
ordinance because it authorized the use of 
the fees for the normal replacement of 
existing facilities, in addition to the 


expansion of facilities required by new 
building units. Also, House Bill 1983, which 
passed the Florida House of Representatives 
in 1975, would require the Governor to 
include in his legislative budget 
recommendations on sources of additional 
state revenue to fund revenue losses or 
increased costs resulting from every new 
state program or increased level of service. 

34 Florida has failed to meet its own 
statutorily imposed secondary treatment 
deadline of January 1, 1973, largely by 
depending on the federal construction grant 
program, which ran afoul of ex-President 
Nixon’s impoundment. The lengthy 
construction delays caused by the 
impoundment have made _ projected 
construction costs easy prey for inflation. 
Most of Florida’s share of the impounded 
funds will be expended to meet the increased 
costs of inflation incurred by previously 
approved sewerage projects during the 
impoundment. 
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A Challenge to Crime — A Comprehensive Police 
Legal Advisor Program 


By Harry Morrison 


During the past 15 years law 
enforcement personnel have 
experienced rapid and sweeping 
changes in their profession. New 
laws and court decisions have 
affected arrests, the collection of 
evidence, civil rights, search and 
seizures, confessions, and 
statements, to mention only a few. 
The very nature of law enforcement 
is taking on a different character. 

Social values and the public’s 
expectation of law enforcement 
have undergone significant 
modification if not revolution. 
These changes have their effects 
upon law enforcement and 
specifically upon the officer who 
must make quick and appropriate 
decisions in executing his law 
enforcement responsibilities. 

Some may see the changes as a 
slow deterioration and undermin- 
ing of law enforcement institutions 
resulting in an increase in 
lawlessness and permissiveness. 
Others may view the changes as an 
opportunity to upgrade profession- 
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alism in law enforcement and as a 
delineation of the responsibilities 
and authority of law enforcement 
personnel on all levels. Irrespective 
of the views of these two camps, 
one thing is certain. Law 
enforcement has become more 
complex and technical in nature, 
placing greater demands on the 
officer's qualifications to perform 
his duties satisfactorily. He can no 
longer function effectively with just 
a general knowledge of the law and 
department regulations. He must 
know and understand his 
responsibilities and authority, and 
be able to make quick decisions 
utilizing this understanding. 

If the law enforcement officer is 
to meet effectively the increasing 
demands of his profession, he must 
be provided with the skills, 
knowledge, and attitudes needed. 
He must be continuously trained in 
the application of new laws and 
develop an awareness of the 
changing values and demands of 
society for whom he works. 

The average police officer has 
often been inadequately trained in 
many fundamental areas of his 
profession. Many law enforcement 
agencies lack the resources and 
expertise to inform their officers of 
the latest ramifications of the law 
adequately. Serious repercussions 
result. An officer may become 
hostile or apathetic to the judicial 
process when his evidence is 
suppressed and his case is dismissed 
because of technicalities in which 
he has not been trained. His desire 
to excel may decline and he may 
become reluctant to enforce 
aggressively the law for fear of 
failure or rebuff from the courts, or 
he may unintentionally err in 
performing his job due to his 
inadequate legal training. 

For more than two decades, 
before being elected state attorney 
of the Second Circuit, it was my 


privilege to serve as chief assistant 
state attorney of this circuit. Most of 
my time was spent in the 
preparation and prosecution of 
criminal cases in the six counties of 
our circuit. 

This busy circuit has a number of 
municipalities, including Florida’s 
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fast growing capital city. At least 
200,000 people permanently reside 
within the boundaries of the Second 
Circuit and an additional 50,000 
persons pass through the circuit 
every day enroute to other areas. 

From 1960-1970, the United 
States Supreme Court was very 
busy, year after year, defining 
constitutional rights, and 
establishing police guidelines, 
which never existed before for 
those suspected of crime. The 
practical effect of many of the 
criminal decisions of the 60’s--from 
the viewpoint of the average police 
officer of that era--not only 
protected the defendant, but 
restricted the police from using 
standard procedures traditionally 
used in criminal investigations. 

It was during this period that I 
began to notice that competent law 
enforcement officers, who 
investigated cases prosecuted by 
the state attorney, through no fault 
of their own, were gradually 
becoming less informed of changes 
in the laws of arrest, searches and 


301 


| 
?) 
Ji 
é . 


CRIMINAL LAW 


seizures, confessions and 
statements, precharge and after 
charge identifications and line-ups, 
and other procedures affecting the 
work of the police. As a result, they 
were having more and more 
difficulty collecting legally 
admissible evidence. 

The important constitutional 
decisions of the 1960’s were often 
retroactive to persons already 
jailed; on bond awaiting trial; or, in 
many instances, already serving 
prison sentences. The inability of 
the police to cope with the tenor of 
these decisions, coupled with the 
swiftness in which they were 
imposed, resulted in confusion in 
gathering and presenting 
admissible evidence against 
persons accused of crime. To 
compound the problem further, the 
Court in recent years has modified 
many of its earlier criminal rulings. 

The police officer must 
understand that his very first order 
of business in performing his 
responsibilities is to make lawful 
arrests and collect legally 
admissible evidence. Every 
convicted defendant now has an 
automatic right to appeal his 
conviction oftentimes at state 
expense. Improper and illegal 
arrests, searches and seizures, and 
interrogations result in lost cases 
that reflect poorly upon the officer 
and prosecutor. Inability to assure 
swift and sure convictions is an 
encouragement to those inclined to 
commit crimes. 

When the judicial system can no 
longer guarantee to the criminal 
that he will be given sure and swift 
apprehension and conviction, crime 
cannot be deterred. 


Continuing Legal Education for 
Law Enforcement Officers 


After assuming the office of state 
attorney of the Second Circuit, I 


initiated a course of legal instruction 
designed to retrain all law 
enforcement officers in our circuit 
with the latest criminal decisions 
and statutory changes affecting 
their work. As state attorney, I have 
no specific authority to train law 
enforcement officers and no 
budgeted funds with which to do 
so. I discussed this problem with 
our staff and we decided to attempt 
it anyway, because we believed this 
training essential. 

We contacted the six sheriffs, all 
police chiefs, and the heads of the 
various state law enforcement 
agencies in our circuit. They 
responded with much enthusiasm. I 
and two assistant state attorneys 
went into the six counties of our 
circuit, assembled the 500 state, 
county and municipal law officers 
into small groups and brought them 
up to date on new laws and court 
decisions. During 1973 and 1974 we 
gave every officer in our circuit 
from the beat policemen to the 
chiefs, from jailors to sheriffs, and 
all state law officers, a course of 
nine hours of classroom instruction 
in the following subjects: 

a. Search and Seizure - 3 hours. 
Special emphasis was given on 
probable cause, latest court 
decisions, search warrants, searches 
of persons, homes, automobiles and 
other possessions. 

b. Precharge and Post-Charge 
“Show-Ups” and “Line-Ups” - 1 
hour. This includes proper 
techniques to be used by police 
officers in attempting identifica- 
tions that will withstand the test of 
Wade, Gilbert and others, as set out 
in Ashmore. 

c. Confessions and Statements - 2 
hours. This includes a study of 
techniques and procedures as 
established by Escobedo, Miranda, 
and subsequent cases with a 
suggested correct form of waiver of 


rights. 
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d. Procedures - 1 hour. A brief 
study of Article V and the changes it 
has fostered in our court system and 
the prosecution of criminal cases 
with special emphasis on criminal 
rule changes affecting the police 
officer. 

e. Arrests - 2 hours. A study of the 
laws of arrest; the power to arrest; 
and the techniques of making 
lawful arrests. 


A library as follows was furnished 
to each officer: 

a. The Law Officer's Pocket 
Manual, 1974 edition, by John G. 
Miles, Jr., et al., of The Criminal 
Law Reporter, copyright 1972, 
1973, by The Bureau of National 
Affairs, Inc., Washington, D.C., 
(Library of Congress catalog card 
number 73-90438, International 
Standard Book Number 0-87179- 
194-3). 

b. Florida Criminal Law 
Handbook for Peace Officers, 
Second Edition, compiled by W. A. 
Vinton, detective sergeant, 
Seminole County Sheriff's 
Department, 1974. 

c. An outline of each of the above 
legal instruction subjects was given 
to each participant. 

d. A manual prepared by state 
attorneys to familiarize officers 
with the many changes of the 
Criminal Code of 1974, which 
became effective, after several 
amendments in 1974, on October 1, 
1975. 

This nine-hour presentation was 
attended willingly by all officers 
with interest, attention and 
cooperation, on their own time, and 
without extra compensation. I and 
my staff taught these subjects on 
our own time and free of charge. 

Our trial staffs are convinced that 
improvement in our conviction rate 
is due primarily to this course of 
legal instruction. More important, 
we have had more guilty pleas as 
charged, and less plea bargaining, 
thereby reducing court expenses to 
our county and state governments. 


Law Enforcement Training 
Programs 


Law enforcement department 
heads have suggested refresher 
courses for their personnel 
periodically and that the training be 
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given to their new recruits. In doing 
this, we have coordinated our 
efforts with the existing law 
enforcement training programs. 

This program of providing basic 
legal information and up-to-date 
legal briefings should originate 
from the state attorney’s office. The 
Florida Rules of Criminal 
Procedure impose upon the 20 state 
attorneys of Florida the duty to 
provide the personnel and 
procedure for all criminal intake 
into the Florida judicial system. The 
state attorneys are the recipients of 
cases that are prepared by the 
officers. We are aware of the areas 
in which officers need a firmer legal 
foundation and are in touch with the 
latest court rulings and legislative 
acts. 

In addition to an on-going 
program of legal updating, the state 
attorney's office maintains 24-hour 
daily contact with the law 
enforcement agencies of the 
Second Circuit in order to provide 
“on the spot” legal advice when 
requested. Assistant state attorneys 
are provided with police radio units 
so that they may be contacted for 
assistance after hours or when away 
from the office. U pon the request of 
the investigating agency, assistant 
state attorneys are dispatched to the 
scene of major crimes to provide 
immediate legal advice to 
investigating officers. 

Assistant state attorneys are also 
available, on an around-the-clock 
basis, to lend legal aid to 
investigators in the preparation of 
legal documents such as search and 
arrest warrants and to advise as to 
the existence of probable cause in 
the investigation of those cases. This 
interaction has given our lawyers a 
revealing insight into the problems 
faced by law enforcement officers 
in the field. The officers also have 
become more aware of the legal 
ramifications involved in criminal 
investigations. A closer relationship 
between prosecutor and law 
enforcement officer has resulted in 
a more effective, fairer system of 
law enforcement. 

We find that a police legal advisor 


program of this type has many’ 


benefits. Not only does it improve 
the performance of the police 
officer but also can serve as a pilot 
program for the other judicial 
circuits to train their law 
enforcement personnel. A simple 
program could be tailored to 
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Harry Morrison, state attorney for the Second Judicial Circuit, discusses a 


procedural problem arising under Florida’s new Criminal Code with two 
officers of the Tallahassee Police Department. 


benefit in a similar way the law 
enforcement officers of other 
jurisdictions at minimal expense. 
We suggest the following model: 


Program Goals: 


Our program focused on 
providing the officer with 
knowledge of new laws and their 
implications, recent Supreme Court 
decisions, and decisions which 
affect the way an officer enforces 
the law on the street. These 
suggested areas of training are (1) 
confrontation of the suspect; (2) 
stop and frisk; (3) line-up 
procedures; (4) arrests, probable 
cause, warrants; (5) interrogation; 
(6) search and seizure; (7) police 
surveillance; (8) entrapment; (9) 
civil rights. 

Objectives: 

The purpose is to provide law 
enforcement officers with the basic 
legal information needed for lawful 
arrests and convictions. Specifi- 
cally, we intend our program to 
provide the means of: 

1. Conducting regional training 
sessions to increase knowledge in 
the basic police practices of law 
enforcement. 

2. Providing up-to-date training 
materials on the most current legal 
procedures. 

3. Conducting a needs assessment 
survey among participating officers 
to determine weak areas of law 
enforcement. 

4. Making recommendations to 
update continually law enforce- 
ment officers training and propose 
a method of achievement. 


5. Developing an on-going plan 
whereby law enforcement officers 
might receive continuous updated 
legal information from the state 
attorney's office, with considera- 
tion given to the use of short video- 
tape briefings to be displayed 
during “roll-call” sessions at the law 
enforcement departments and 
agencies. 

6. Coordinating the above 
mentioned services with the 
existing law enforcement training 
programs. 

7. Developing a simplified 
training manual and procedural 
guide. Regional training will be 
held at several locations throughout 
the circuit. 

Training is conducted by 
qualified persons in the area of law 
enforcement. These individuals are 
lawyers, or law enforcement 
personnel recommended or 
designated by the state attorney. 
Budget: 

A police legal advisor unit should 
be established in each state 
attorney’s office to carry out this 
proposal with a budget sufficient to 
pay the cost of attorneys, secretarial 
personnel, travel, hardware, and 
assessment of project results. 
Applications for LEAA funding for 
this proposal could be made 
through the Governor's Council on 
Criminal Justice or to the 
Legislature in the regular legislative 
budget requests. 

In writing this article especially 
for the Journal, | do not mean to 
convey to the lawyers of Florida a 
false impression of law enforce- 
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ment in this state. I would not want 
to imply even slightly that our 
police have been ignorant of the 
laws they have been charged with 
enforcing over the past 15 years. 
This would be far from the truth 
and grossly unfair. 

On the contrary, in spite of the 
criminal decisions imposed upon 
law officers over the past 15 years, 
they have nevertheless compiled a 
good law enforcement record for 
Florida, but improvements can and 
must be made. In 1974 the 24,000 
full-time police officers in our state 
reported a total of over 104,000 


arrests for serious crimes. They 
made over 461,000 total arrests for 
all nontraffic offenses. This is a 
tribute to the law enforcement 
personnel of our state. 

Florida has long been a major 
tourist state with approximately 50 
million tourists crossing our borders 
every year. Also, Florida is the 
fastest growing major state in the 
nation with new residents settling at 
the average rate of more than 1,000 
a day. Florida, as the eighth largest 
state, has a current population 
approaching 8% million people. 
Since 1960, Florida’s population has 
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increased 53%, while the national 
average during this same period 
increased only 16.5%. With this rate 
of growth and this kind of “in and 
out” transient flow, it is not 
unreasonable to expect crime in 
Florida to jump faster than the 
national average and be higher than 
the other southern states. 

My contention is simple: the 
average law enforcement officer 
has not been provided with up-to- 
date legal knowledge in the 
fundamental areas. In the past he 
has acquired a general knowledge 
of the law as best he could as he 
“went along” in the performance of 


his duties. This is no longer 
sufficient in order to function 
effectively. 


Support for Law Enforcement 
Officers 

I believe that our police forces 
have been abused over the past 
decade, frequently ridiculed and 
falsely accused. It will be difficult 
for them to overcome this image 
without the support of the legal 
profession. Lawyers of Florida 
have traditionally supported 
professionalism in law enforce- 
ment. The time has come for 
lawyers to atune themselves to 
better understand and appreciate 
the humanitarian nature of the law 
enforcement profession. In my 
more than 30 years in law 
enforcement, I have known 
thousands of officers who possess a 
deep and abiding concern for their 
fellow citizens and daily perform 
countless acts to protect the lives, 
safety and property of the 
community. The average officer 
works hard at low pay; he literally 
risks his life daily and he knows it. 

But all of this is not enough to halt 
the soar of crime in Florida and the 
nation. Rampant crime will 
continue until there is a concerted, 
massive effort by individuals and 
officials at all levels of government 
to deal with it with a high degree of 
informed professionalism.! O 


The author gratefully acknowledges the 
contributions of Consultants Dr. Blondel F. 
Senior, Ph.D., Research and Development 
Services, Inc., St. Petersburg, and Assistant 
State Attorney James D. White, Second 
Judicial Circuit of Florida. 
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Impact of “Sunshine” Legislation on Public Sector 


Collective Bargaining 


By Donald Slesnick 


It has long been considered by 
labor law practitioners that 
successful coliective bargaining 
negotiations must be conducted 
behind closed doors in an 
atmosphere that encourages a free 
uninhibited exchange between the 
two parties. The record indicates a 
prevailing belief that the presence 
of the public and the news media at 
negotiating sessions would inhibit 
the participants and tend to force 
negotiators into fixed positions. 
Representatives of labor 
associations have feared that by 
opening the process to the public 
view their position with the 
association membership could be 
undermined to the extent that 
bargaining tactics and ultimate 
compromise could be misinterpre- 
ted to the inexperienced observer. 

As more public employees are 
granted collective bargaining rights 
by various state legislatures, the 
question arises as to how the now 
popular “sunshine” and public 
document legislation should affect 
or relate to the negotiation of a 
public sector labor agreement. Of 
the jurisdictions which have 
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adopted “sunshine” laws, most have 
excluded labor negotiations from 
public view requirements by 
specific statutory exemption or as a 
result of stringent judicial 
interpretation.! 

The Florida Supreme Court 
concurred with this philosophy in a 
decision which predated the 
effective date of Florida’s 
comprehensive public employee 
bargaining law.2 In Bassett v. 
Braddock, the court considered the 
potential conflict between sunshine 
requirements and the constitutional 
right of public employees to 
bargain collectively.’ It stated that 
“[to require open bargaining 
sessions} could well deny the 
employees’ rights to ‘bargain 
collectively’ as guaranteed by Fla. 
Const., Art. I, Sec. 6. Such ‘intensity’ 
of the ‘sunrays’ under the statute ... 
could cause a damaging case of 
‘sunburn’ to these employees or to 
the public which elected the 
[legislative body].” 

Despite these historical and 
judicial precedents, the 1974 
Florida Legislature in adopting the 
Public Employees Relations Act 
apparently placed public sector 
collective bargaining negotiation 
sessions within the provisions of the 
Sunshine Law,> and the Public 


Records Act.® There is little 


legislative history indicating the 
philosophy supporting such a 
provision. By contrast, a specific 
exemption was enumerated for 
“discussions between the chief 
executive officer of the public 
employer and the legislative body 
relative to collective bargaining.’ 
Additionally, all work products 
developed in preparation or during 
negotiations were declared exempt 
from the provisions of the Public 
Records Act.® 

Soon after the effective date of 
these provisions in January, 1975, 
the Attorney General, through 


opinions from his office, 
demonstrated an intention to 
construe the provisions in favor of 
the public access to the bargaining 
process. His opinion #75-48, issued 
February 20, 1975, declared that, 
until legislatively or judicially 
determined to the contrary, any 
discussions between a city council 
and its manager or attorney relating 
to a “stance” or “attitude” the city is 
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considering adopting with 
reference to unionization and 
prospective collective bargaining 
negotiations are to transpire in the 
“sunshine.” By such a ruling, only 
discussions occurring while 
bargaining was in process were said 
to be exempt. 

The Attorney General also issued 
an opinion that seems to foreclose 
the argument that by use of an 
outside negotiator rather than the 
employee’s executive officer, the 
negotiations could be closed to the 
public. 

The Attorney General relied on 
an earlier Supreme Court decision, 
Jones V. Tanzler,» in advising 
employers that a public body 
cannot avoid the application of the 
Sunshine Law by delegating the 
conduct of public business through 
an alter ego.!° 

As to the Public Records Act 
provision, many employer 
representatives expressed concern 
as to their ability to prepare 
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properly negotiation positions and 
strategies despite the exemption for 
bargaining work products allowed 
by Florida Statutes. Past 
determinations by the Attorney 
General liberally construed the 
rights of any person to demand 
access to all public agency 
documents, papers, letters, books, 
tapes, photographs, sound 
recordings, and work papers.!! 
From this concern, some employers 
demanded that employees or their 
representatives request such 


documents and receive approval 
through their normal working 
“chain of command.” Again, the 
Attorney General rejected the 
employers’ approach and ruled: 


The Public Records Law does not 
differentiate from or discriminate against 
public persons or employees. Since state 
employees are unquestionably “persons,” it 
follows that they are entitled to inspect and 
examine public documents or records on the 
same basis as any other “person”... . 
Accordingly, I am of the view that a state 
employee has a statutory right of access to 
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public documents or records for personal 
inspection and examination which may not 
be preconditioned upon the approval or 
authorization of his or her superiors.'* 


Employee associations as well as 
employers have been concerned 
that premature public disclosure of 
their demands could substantially 
handicap their bargaining position 
and undermine attempts to foster 
public support for the association’s 
efforts. To avoid such a result, 
employee negotiators, in many 
instances, persuaded management 
representatives to treat initial 
written demands as employer 
bargaining “work products” and 
thus exempted from public 
disclosure on demand. The 
Attorney General in an informal 
opinion rejected the association's 
attempt at nondisclosure by ruling 
that when association demands 
were “delivered to the public body 
[the city’s negotiators], the 
proposal, at that point, became a 
public document and should have 
been made public.” 

As the law is still in its infancy, 
few reported decisions are 
available to guide interested 
parties. One of the few judicial 
decisions offered by Florida courts 
pertaining to the application of the 
Sunshine Law to collective 
bargaining negotiations deals 
specifically with the manner in 
which negotiations are conducted 
and documents presented. A circuit 
judge ruled that: 


a). . .when submitting orally or in writing a 
counter-proposal to the proposed contract or 
agreement [the party must] refer to the 
applicable article, page, paragraph, and line 
number of the proposed agreement, or 
future agreements. 

b). . . at the same time [employer 
negotiators] present any written 
counterproposal prepared prior to the 
negotiating session to the association, 
employer negotiators must also present 
copies of such proposals in reasonable 
numbers to the public and the 
representatives of the media present at the 
session. 

c). .. negotiations shall be carried onin sucha 
manner that a person of reasonable 
experience and average intelligence and 
reading ability, listening to the negotiations 
can comprehend what is transpiring.'* 


It is almost frightening to imagine 
the total implications of the 
requirement to conduct labor 
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negotiations in such a manner that 
any person of “average intelligence 
and reading ability’ (without 
regard to that person’s understand- 
ing of the process involved) can 
fully comprehend what is 
occurring. Such a _ judicial 
interpretation of the law seems to 
exceed the legislature’s intended 
application; and if generally 
adopted, could signal a 
fundamental change from 
“collective bargaining” as it is 
known today. It is one thing to have 
an audience for negotiating 
sessions, but quite another thing to 
address the negotiations to the 
audience rather than the opposition. 

Another concern of both 
management and labor is the part 
public access will play in mediation. 
Traditionally, mediation is not only 
closed to the public, but the 
positions taken before the mediator 
and, indeed, the entire mediation 
process is confidential. The Florida 
Public Employees Relations 
Commission (PERC) has attempt- 
ed to guarantee the confidentiality 
of the process through its rule 
making authority.'"5 Whether the 
rule is valid in light of the apparent 
statutory call for open collective 
bargaining is yet to be determined. 
At the very least, perhaps, private 
conferences between only one 
party and the mediator will be 
considered exempt from “sunshine” 
coverage. While negotiations 
between parties may be able to 
accommodate an audience, 
mediation simply cannot. 

After negotiations, mediation and 
execution of an agreement will also 


play a significant role in the 
administration of public sector 
labor agreements. As an example, 
the Attorney General has issued an 
opinion to the effect that public 
employee grievance hearings are 
subject to the sunshine.!® 

Likewise, the Public Records Act 
has prebargaining applications. 
One circuit court has held that 
employee authorization cards 
submitted by the labor organization 
to PERC become public documents 
and as such are open to inspection.!7 
This decision is a departure from 
private sector procedure and is of 
tremendous potential impact on 
organizational efforts. The issue 
will likely be resolved by the 
appellate courts. 

The final “sunshine” impact to be 
discussed concerns PERC. itself. 
PERC deliberations and decisions 
have been made in open meetings 
with the press and all interested 
parties present. Some believe the 
public exposure to these quasi- 
judicial deliberations has interfered 
with the free exchange of ideas and 
opinions among commission 
members. The long term effect of 
open meeting laws on the 
effectiveness of the commission’s 
operations is an area that should be 
more closely evaluated. 

No meaningful movement has 
yet begun for legislative reform in 
the area of accommodating the 
public’s “right to know” with the 
public’s interest in successful, 
efficient collective bargaining. 
Thus, Florida looks forward to 
continued experimentation with the 
full spectrum of labor relations in 
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the public sector being conducted 
in the “fish bowl” of the public 
view. O 
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A General Philosophy of Ethics 


By C. Michael Jackson 


Every attorney finds himself in 
“grey” areas of ethics. When he is in 
doubt as to the proper course of 
action, I would suggest the 
following two rules as a general 
approach to such problems: 

A. When in Doubt Don’t Do It. 

B. When in Doubt but 
Something Must be Done, Seek 
Advice. 

As to rule A, the easiest 
illustration would be the occasion 
when two clients come to your 
office and want you to handle all of 
a real estate transaction. As I 
mentioned in my first report, there 
are ethical ways to do this. Let's 
suppose however that this instance 
involves the sale of a retail business 
for a large sum of money, under a 
complex sale contract. I expect that 
all of us even though there are 
ethical ways for us either to 
represent both parties, or represent 
one and leave the other 
unrepresented, would doubt 
whether we should do so. My own 
personal answer to such situations is 
to tell the parties that each must 
have an attorney or I will not handle 
the deal for either or both. 

As an illustration of rule B, 
lawyers often find themselves in a 
position where they are asked to 
take affirmative action on behalf of 
a client, but are in doubt whether 
the action is ethical. Let’s assume 
that if the action is ethical, it is an 
action which definitely should be 
taken to further the client’s interest. 
In this situation rule A does not help, 
and in my judgment rule B should 
be followed. 

What rule B means is to get a 
second opinion as to whether the 
proposed course of conduct is 
ethical. The best source of such an 


opinion is the Professional Ethics 
Committee of The Florida Bar, 
which is a standing committee 
whose job is to answer members’ 
questions about ethics. The opinion 
you receive is advisory and not 
binding on a grievance committee, 
the Board of Governors, or the 
Supreme Court. 

As a practical matter, if a client 
complains of a course of action 
taken by an accused attorney, and 
the accused attorney produces a 
letter from the Professional Ethics 
Committee approving his actions, it 
is unlikely that a grievance 
committee would discipline the 
attorney. 

The only problem with a formal 
opinion of the Professional Ethics 
Committee is it takes time to get one 
(months). Sometimes there is not 
enough time in a given situation to 
await a reply from this committee. 
A quick answer may be obtained, if 
necessary, from Staff Counsel of 
The Florida Bar (Norman A. 
Faulkner) and if you disagree with 
him, you may then have your 
question reviewed by the Ethics 
Committee. Alternately or in 
addition, it may be wise to seek the 
opinion of other lawyers and 
particularly lawyers experienced in 
the field of legal ethics such as past 


members of the Board of Governors 
or past members of grievance 
committees. 

If the lawyer is then charged with 
unethical conduct, and is able to say 
that he believed it to be ethical and 
his belief was supported by one or 
more other highly respected 
members of his local bar, this is 
going to carry weight with any 
grievance committee. (You should 
not seek such advice from your 


PROFESSIONAL 


current Board of Governors’ 
member or from the current 
members of your grievance 
committee. We are not in the 
business of issuing advisory 
opinions and indeed should not do 
so because the matter upon which 
our advice is sought might later 
come before us for decision if there 
is a complaint.) 


C. Michael Jackson, Fort Myers, sent 
these discussions to lawyers in the 20th 
Judicial Circuit while he was chairman 
of the Circuit's Grievance Committee. 
They are reprinted here because of their 
usefulness to all members of the Bar. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


MEETINGS IN WASHINGTON .. . On March 30- 
31, 1976, representatives of the National Conference 
of Bar-Related Title Insurers had meetings in 
Washington, D.C., with representatives of the 
Department of Housing and Urban Development, 
Federal Home Loan Bank Board, Federal Deposit 
Insurance Corporation, Mortgage Bankers 
Association, Federal Reserve Board, Federal 
National Mortgage Association, and Federal Home 
Loan Mortgage Corporation. The main topics 
discussed were the proper role of the lawyer in 
residential real estate transactions and the recently 
enacted Real Estate Settlement Procedures Act 
Amendments of 1975. The membership of the 
National Conference is presently composed of the 
operating bar-related title insurers throughout the 
United States. G. Robert Arnold of the Florida Fund 
was one of the representatives of the National 
Conference attending the various meetings. 


SECRETARIAL LUNCHEON .... A luncheon 
meeting for 41 legal secretaries of Fund members in 
the West Volusia County area was held in DeLand 
on February 18. Fund Area Field Representative 
Harry K. Holcomb and Assistant Vice President 
Walter R. Beales III spoke on the history of and 
services available from The Fund and Peninsula 
Abstract and Title Services, Inc., in Daytona Beach. 


HILLSBOROUGH COUNTY MEETINGS ... In 
Hillsborough County, Fund members are getting 
together for a dutch treat luncheon once a month for 
the opportunity to hear discussions on subjects of 
mutual interest to them. Programs include news, 
developments and practical approaches to 
procedures of The Fund and of legal concerns 
generally encountered by real property practicing 
attorneys. At their meeting in March, Fund President 
Paul B. Comstock spoke on new developments 
planned by The Fund and Lawyers’ Title Services, 
Inc. Assistant Vice President Walter R. Beales III 
spoke on The Fund’s new guidelines on 
condominiums and welcomed a question and 
answer session. 


TITLE NOTE BY AFUND ATTORNEY ... “Florida 
Probate Code - Effect of Improper Distribution by 
Personal Representative” 

One of the main purposes of the new Florida 
Probate Code is to give more power to the personal 


representative with less supervision by the probate 
court. Sec. 733.811, F.S., provides that proof that a 
distributee has received distribution of specific 
property is conclusive evidence that the distributee 
has succeeded to the interest of the estate. Sec. 
733.813, F.S., provides that a subsequent purchaser 
or lender is protected and takes title free of any 
claims of the estate. Under these two sections it 
would appear that a person examining title coming 
through an estate to a distributee need not be 
concerned with the provisions of a will or possible 
other heirs in the estate and need only be concerned 
with evidence of distribution by the personal 
representative to the distributee who has 
subsequently conveyed the title. 

There appears to be a conflict between these two 
sections and Secs. 732.101 (2) and .514, F.S., which 
provide that the interest of an heir or devisee 
respectively vests at the time of death of the 
decedent owner. The question is whether a 
subsequent examiner can rely upon the instrument 
of distribution by the personal representative or if he 
must examine the estate proceedings and clear the 
interest of any person who may have acquired an 
interest under a will or as an heir in an intestate 
situation. 

After considerable discussion among attorneys 
involved in the drafting of the new code and others 
who have spent substantial time studying it, the 
conflict appears to have been resolved by not relying 
on Secs. 733.811 and .813, F.S., where real property 
is concerned. Much of the Florida Probate Code was 
modelled after the Uniform Probate Code where 
little distinction was made between the ownership of 
real and personal property. The Florida Probate 
Code was modified in certain respects particularly 
as to the treatment of real property. These attorneys 
were of the opinion, and The Fund concurs, that if 
the distribution by the personal representative is to 
someone other than the person who is entitled to it 
under the will or under the statute of descent, then 
conveyances should be obtained not only from the 
distributee but also from the others who would have 
acquired an interest under the will or under the 
statute of descent. The provisions of Secs. 733.811 
and .813, F.S., should not be relied upon in 
connection with real property. 


By the Staff of Lawyers’ Title Guaranty Fund 
Advertisement 
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Bisceglia and Humble Oil: A New Era In Internal 


Revenue Service Summonses 


By R. Donald Mastry 


In recent years the Internal 
Revenue Service has exercised its 
investigatory powers by the 
issuance of “John Doe” summonses 
to subpoena from third parties, 
books, papers, records or other data 
relative to a single unidentified 
taxpayer or an ascertainable, but 
not currently unidentified, small 
group of taxpayers. Prior to the 
Supreme Court’s decision in United 
States v. Bisceglia,' however, it was 
not known whether the Service had 
statutory authority to issue a John 
Doe summons where neither a 
particular taxpayer nor an 
ascertainable group of taxpayers 
was under investigation. In 
Bisceglia, the Supreme Court held 
that under the particular facts and 
circumstances before the Court, the 
Service has the statutory authority 
to issue a John Doe summons to 
demand production of the records 
of a large number of unspecified 
and unknown persons in order to 
obtain the records pertaining to a 
single unknown person. 

An attorney need not be a tax 
specialist to have a client served by 
the Service with a John Doe 
summons. Recent cases show that 
the Service has used the John Doe 
summons to obtain information 
from third parties the taxpayer has 
done business with, such as banks, 
savings and loan associations, 
stockbrokers, insurance companies, 
department stores, credit bureaus, 
attorneys, tax preparers and 


R. Donald Mastry, St. Petersburg, 


received his B.S., B.A. and his J.D. from the- 


University of Florida and his LL.M. (in 
Taxation) from the New York University 
School of Law. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Mr. 
Mastry wrote Tax Law Notes this month on 
behalf of the Tax Section, Albert C. O’Neill, 
Jr., chairman; and Bruce H. Bokor, editor. 
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corporations of which the taxpayer 
is a stockholder.? 

The Court’s decision in Bisceglia 
coupled with its summary 
disposition of United States v. 
Humble Oil & Refining Company* 
have obfuscated the scope of the 
Service’s power to summon. 


Statutory Authority for IRS 
investigatory Powers 


The statutory power of the 
Service to investigate the audit 
persons who may be liable for taxes, 
to examine any relevant books, 
papers, records or other data and to 
summon any person having 
possession of books of account 
which may be relevant or material 
to such inquiry is found in the 
Internal Revenue Code of 1954, as 
amended, (Code) Sections 7601 and 
76024 which provide in part: 


Section 7601. Canvass of Districts for 
Taxable Persons and Objects. 

(a) General Rule. The Secretary or his 
delegate shall, to the extent he deems it 
practicable, cause officers or employees of 
the Treasury Department to proceed, from 
time to time, through each internal revenue 
district and inquire after and concerning all 
persons therein who may be liable to pay any 
internal revenue tax, and all persons owning 
or having the care and management of any 
objects with respect to which any tax is 
imposed. 

Section 7602. Examination of Books and 
Witnesses. 

For the purpose of ascertaining the 
correctness of any return, making a return 
where none has been made, determining the 
liability of any person for any internal 
revenue tax .. . or collecting any such 
liability, the Secretary or his delegate is 
authorized-- 

(1) To examine any books, papers, 
records, or other data which may be relevant 
or material to such inquiry; 

(2) To summon the person liable for tax or 
required to perform the act, or any officer or 
employee of such person, or any person 
having possession, custody, or care of books 
of account containing entries relating to the 
business of the person liable for tax or 
required to perform the act, or any other 
person the Secretary or his delegate may 
deem proper, to appear before the Secretary 
or his delegate at a time and place named in 


the summons and to produce such books, 
papers, records, or other data, and to give 
such testimony, under oath, as may be 
relevant or material to such inquiry; and 

(3) To take such testimony of the person 
concerned, under oath, as may be relevant or 
material to such inquiry. 
Limitations on 
Summons 

In exercising its powers of inquiry 
and examination pursuant to 
Sections 7601 and 7602,5 certain 
limitations have been placed on the 
Service by statute,® the courts and 
the provisions of the United States 
Constitution.? The courts have 
pointed out that the summons 
powers of the Service are to be 
liberally construed, and a court 
must be careful to insure that its 
construction will not result in a use 
of the power beyond that permitted 
by law.’ 


TAX LAW 


Issuance of 


Code Section 7602 requires that 
the examination by the Service be 
for the purpose of ascertaining the 
correctness of any return, making a 
return where none has been made, 
determining the liability of any 
person for any internal revenue tax 
or the liability at law or in equity of 
any transferee or fiduciary of any 
person in respect of any internal 
revenue tax, or collecting any such 
liability. Section 7602(1) further 
restricts the examination by the 
Service to books, papers, records, 
or other which may be “relevant or 
material” to such inquiry. In United 
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TAX LAW NOTES 


States v. Harrington,® the court 
stated that the test is not, however, 
whether the documents sought will 
prove the taxpayer's return 
inaccurate or establish fraud, but 
rather whether they “might [have] 
throw[n] light upon the correctness 
of the return”’® under investigation. 

The Supreme Court, in 
Donaldson v. United States," held 
that Code Section 7602 allows the 
issuance of a summons in aid of an 
investigation if it is issued in good 
faith and prior to a recommenda- 
tion for criminal prosecution. The 
Court pointed out that:!* 


. . . the courts . . . appear uniformly to 
approve the use of a summons in an 
investigation that is likely to lead to civil 
liability as well as to criminal prosecution. 
The use of a summons also has been 
approved, even where it is alleged that its 
purpose is to uncover crime, if no criminal 
prosecution as yet has been instituted. On the 
other hand, it has been said, . . . that where 
the sole objective of the investigation is to 
obtain evidence for use in a criminal 
prosecution, the purpose is not a legitimate 
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one and enforcement may be denied. This, 

' of course, would likely be the case where a 
criminal prosecution has been instituted and 
is pending at the time of issuance of the 
summons. 


The case of United States v. 

Powell'® is probably the most 
significant case dealing with the 
summons power of the Service. In 
Powell, the Court stated that it 
granted certiorari because of the 
differing views in the circuits on the 
standards the Service must meet to 
obtain judicial enforcement of its 
orders. The Court rejected the 
contention that any standard of 
probable cause was a precondition 
to the enforcement of a summons 
and established a guideline which is 
referred to as the “four-fold test.” 
The test requires that the 
commissioner demonstrate: 
(1) that the investigation will be conducted 
pursuant to a legitimate purpose; (2) that the 
inquiry is relevant to the purpose; (3) that the 
information sought is not already within the 
commissioner's possession; and (4) that the 
administrative steps required by the Code 
have been followed -- in particular, that the 
“Secretary or his delegate,” after 
investigation, has determined the further 
examination to be necessary and has notified 
the taxpayer in writing to that effect.'5 


“John Doe” Summons - Pre 


A “John Doe” summons is a 
summons styled “In the matter of 
the tax liability of John Doe.” It has 
long been held that the reference to 
a fictitious name is not sufficient 
grounds for denying its 
enforcement. The use of such 
fictitious names is common in 
indictments,'® other types of 
compulsory process and in Internal 
Revenue Service summonses.!7 

The cases prior to Bisceglia, 
which involved John Doe summons 
being issued and enforced, 
generally dealt with situations in 
which there was either a single 
unidentified taxpayer or an 
ascertainable, yet unidentified, 
small group of taxpayers. In other 
words, either a taxpayer was 
identified or a tax liability was 
known to exist as to an unidentified 
taxpayer. Exceptions to these 
groups are the cases where the 
courts upheld summonses issued to 


tax preparers seeking the identities 
of and other information 
concerning the preparer’s clients.'* 

In Tillotson v. Boughner,'® the 
court enforced a summons issued 
by the Service requesting the 
summoned attorney to disclose the 
identity of an attorney who 
forwarded a cashier's check for 
$215,499.95 to the Service on behalf 
of his client. In United States v. 
Theodore,” the court enforced a 
summons served on a tax preparer 
who had prepared inaccurate 
returns for undercover agents 
posing as clients. The summons 
sought the names of all the tax 
preparer’s clients. Recently, a court 
enforced a summons requiring 
certain banks to produce names, 
addresses and social security or 
employee identification numbers of 
all shareholders of a corporation for 
whom the banks held shares. The 
corporation had been the subject of 
a previous private revenue ruling 
which the Service sought to revoke. 
While Tillotson, Theodore and 
Armour may be distinguishable 
from each other, they do have a 
common factor in that there was at 
least some reason to believe the 
taxpayers’ returns were incorrect. 

In United States v. Duke,” the 
government requested and 
received an order requiring 
enforcement of a summons against 
the defendant that necessitated the 
supplying of Form 1099’s for Avon 
ladies. It does not appear that the 
Service had any reason to believe 
that a violation of the Internal 
Revenue Code had occurred. Duke 
is different from Bisceglia,® since in 
the latter case, the Service, through 
the unique condition of the $100 
bills,24 had at least some reason to 
suspect a violation of the Code. 
Duke does appear, however, to be 
similar to United States v. Humble 
Oil & Refining Company.* 

In Humble Oil, the Service 
attempted to employ a summons to 
obtain information as part of a 
research project concerning 
noncompliance with certain 
provisions of the Code. The Service 
specifically admitted that the 
project was purely research. In 
denying enforcement of the 
summons, the Fifth Circuit Court of 
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Appeals distinguished Section 7601 
from 7602. The court held that the 
Service was not empowered by 
Section 7602 to issue a summons in 
aid of its Section 7601 research 
projects or inquiries, absent an 
investigation of taxpayers or 
individuals and corporations 
from whom information is sought. 
It is interesting to note that the Fifth 
Circuit based its decision, in part, 
on the Sixth Circuit’s decision in 
Bisceglia.2° The Supreme Court 
granted certiorari in Humble Oil 
and in a memorandum decision 
vacated the judgment and 
remanded the case to the Fifth 
Circuit for further consideration in 
light of its decision in Bisceglia.27 

In its opinion in Bisceglia, the 

Supreme Court stated: 
Thus, §7601 gives the Internal Revenue 
Service a broad mandate to investigate and 
audit “persons who may be liable” for taxes 
and $7602 provides the power to “examine 
any books, papers, records or other data 
which may be relevant ...andtosummon... 
any person having possession ... of books of 
account . . . relative or material to such 
inquiry.”*8 

The Court’s language, and 
especially the juxtaposition of the 
words “such inquiry” taken from 
Section 7602 with the phrase “$7601 
gives the Internal Revenue Service a 
broad mandate to investigate and 
audit,” would seem to indicate that 
the phrases were equivalent in 
scope. Thus, the power of the 
summons of Section 7602 is 
coterminous with the broad 
mandate to canvass and inquire as 
authorized by Section 7601. This 
coterminous interpretation, when 
specifically presented to the Fifth 
Circuit, was rejected in Humble 
Oil.2® The Supreme Court may have 
wished the Fifth Circuit to re- 
examine the propriety of enforcing 
the summons in light of the fact that 
a summons could be used in 
connection with research and 
canvassing activities pursuant to 
Section 7601. 

The Fifth Circuit may decide to 
enforce the summons. It may, 
however, also choose to distinguish 
the cases on their facts. In Bisceglia, 
the Commercial Bank of 
Middlesboro, Kentucky, made two. 
separate cash deposits with the 
Federal Reserve Bank of 
Cleveland. Both deposits included 
$20,000 in $100 bills which were 
“paper thin” and “showed signs of 
severe disintegration which could 
have been caused by a long period 
of storage under abnormal 
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conditions.” These facts were 
reported by the Federal Reserve 
Bank to the Service, and the Service 
suspected that the transactions 
relating to the deposits may not 
have been reported for tax 
purposes. An agent was assigned to 
investigate the matter. During his 
investigation, the agent issued a 
John Doe summons directed to 
Richard V. Bisceglia, the executive 
vice president of the Commercial 
Bank. 

The summons requested the 
production of “(t)hose books and 
records which will provide 
information as to the person(s) or 
firm(s) which deposited, 
redeemed, or otherwise gave to the 
Commercial Bank $100 bills which 
the Commercial Bank sent in two 
shipments of 200 each $100 bills to 
the Cincinnati Branch of the 
Federal Reserve Bank on or about 
November 6, 1970, and November 
16, 1970.” Bisceglia refused to 
comply with the summons, and 
enforcement proceedings were 
commenced in federal court. That 
federal district court ordered 
Bisceglia to comply with the 
summons, but narrowed the scope 
of the summons to require the 
production only of deposit slips 
showing cash deposits in the 
amount of $20,000 and deposit slips 
showing cash deposits of $5,000 or 
more for the period from October 
16, 1970, to November 16, 1970. 

Bisceglia appealed the district 
court’s order to the Sixth Circuit 
Court of Appeals. The Sixth Circuit 
reversed the district court and held 
that Section 7602 “presupposes that 
the Service has already identified 
the person in whom it is interested 
as a taxpayer before proceeding.” 

The Supreme Court reversed the 
Sixth Circuit and held the summons 
enforceable in an opinion delivered 
by Chief Justice Warren Burger. In 
reaching its decision, the Court 
analyzed Code Sections 7601 and 
7602 and pointed out that these 
sections give the Service broad 
investigative authority which is not 
limited to situations in which there 
is probable cause to believe that a 
violation of the tax laws exists. The 
Court found that such broad 
powers are necessary in a tax 
structure which is based on a system 
of self-reporting. The Court 
recognized that this authority may 
be abused, but stated that 
substantial protection could be 
afforded by the provision that a 


summons can only be enforced by 
the courts. 

The Court further stated that the 
language of Section 7602 “‘is 
inconsistent with an interpretation 
that would limit the issuance of 
summonses to investigations which 
have already focused upon a 
particular return, a particular 
named person, or a_ particular 
potential tax liability.’”°° This 
narrow construction “ignores the 
fact that the Service has a legitimate 
interest in large or unusual financial 
transactions, especially those 
involving cash.”*! Chief Justice 
Burger noted that the Section 7602 
summons power should not be used 
to conduct “fishing expeditions” 
into the private affairs of bank 
depositors but felt that sufficient 
protection against such abuse of 
power had been provided by 
Congress by placing the federal 
courts between the government and 
the person summoned.*2 

Justice Blackmun’s concurring 
opinion emphasized the narrowness 
of Bisceglia. Justice Blackmun 
pointed out that the summons was 
issued pursuant to a “genuine 
investigation” in which there was an 
“overwhelming probability, if not a 
certitude, that one individual or 
entity was responsible for the 
deposits.”3 Justice Blackmun also 
stated that the Court did not decide 
the following questions: (1) 
whether a John Doe summons is 
always enforceable where the name 
of the individual is lacking and the 
Service’s purpose is other than 
investigatory; and (2) whether the 
Service has statutory authority to 
issue a John Doe summons where 
neither a particular taxpayer nor an 
ascertainable group of taxpayers is 
under investigation. 


THE FLORIDA BAR 
CASE SUMMARY SERVICE 


The Florida Bar's new weekly 
subscription case summary service was 
issued for the first time on Friday, Jan. 9. The 
service provides prompt reporting of cases 
decided by Florida appellate courts and 
federal cases affecting Florida law. 
Subscribers may obtain copies of Florida 
opinions for $2.08 per opinion. The annual 
subscription for the service is $75 plus $3 
tax. Write Case Summary Service, The 
Florida Bar, Tallahassee 32304. 
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TAX LAW NOTES 


Bisceglia would appear to require 
that a genuine investigation be 
underway and that it be directed to 
a particular taxpayer, even if 
unknown, or that the investigation 
should indicate the possibility of a 
tax liability, although not yet 
determined, before a Section 7602 
summons can be enforced. This is 
the view expressed by two authors 
in excellent articles dealing with 
Bisceglia.*4 It has been submitted 
that the lack of an actual 
investigation being underway and 
the lack of a specific, although 
unknown, taxpayer in Humble Oil 
may be a basis for distinguishing 
Humble Oil from Bisceglia and a 
basis for the Supreme Court 
reaching a different conclusion 
from Bisceglia if it granted 
certiorari in Humble Oil. However, 
these views were expressed before 
the Supreme Court granted 
certiorari in Humble Oil. In 
light of this action, it is likely a 
majority of the Court feels that 
Humble Oil and Bisceglia are not 
distinguishable on their facts, and 
the decision of Bisceglia may be 
much broader than it appears on its 
face. 

Moreover, Humble Oil is similar 
to the Duke* decision in that both 
cases seem to involve research 
activities of the Service. Therefore, 
the memorandum decision in 
Humble Oil and the Duke decision, 
combined with Bisceglia, may 
signify an expansion of the Service's 
ability to obtain tax related 
information from corporations and 
private individuals to the extent that 
as long as the Service has a purpose 
other than a “fishing expedition,” 
the summons will be enforced. 


Conclusion 

In view of the memorandum 
decision in Humble Oil, it is likely 
that a majority of the Supreme 
Court feels that Humble Oil and 
Bisceglia may not be distinguish- 
able on their facts, and that the 
effects of Bisceglia may be much 
broader than it appears on its face 
or than Justice Blackmun felt. It is 
interesting to note that Justices 
Stewart and Blackmun would deny 
the petition for writ of certiorari in 
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Humble Oil, and Justice Powell 
took no part in the consideration or 
decision. Until we again hear from 
the Fifth Circuit and the Supreme 
Court, we will have little certainty 
as to the impact of Bisceglia and the 
limitations on the Service in issuing 
John Doe summonses. The only 
certain limitations found in 
Bisceglia is that John Doe 
summonses shall not be used to 
conduct “fishing expeditions” into 
the private affairs of taxpayers, and 
that Congress has provided 
protection from arbitrary or 
capricious action by placing the 
federal courts between the Service 
and the person summoned. O 


FOOTNOTES 


' 75-1 U.S.T.C. para. 9247 (S. Ct.). 

2 See, e.g., United States v. Theodore, 73-1 
U.S.T.C. para. 947.7 (4th Cir.); Stone v. 
Williams, 66-1 U.S.T.C. para. 9261 (1st Cir.); 
Tillotson v. Boughner, 64-2 U.S.T.C. para. 
9562 (7th Cir.), cert. denied, 379 U.S. 913 
(1964); United States v. Armour, 74-1 
U.S.T.C. para. 9479 (D. Conn.); In Re Burr, 
59-1 U.S.T.C. para. 9212 (§.D.N.Y.). 

374-1 U.S.T.C. para. 9186 (5th Cir.), 
vacated and remanded, 75-1 U.S.T.C. para. 
9426 (S. Ct.). 

4 All references are to the Int. Rev. Code of 
1954, as amended (Code). 

5 Congress has provided a_ statutory 
structure relative to the issuance and 
enforcement of Internal Revenue Service 
summons. 

Code Section 7603 provides for service of 
the summons. There is no provision for 
personal enforcement of the summons by the 
Secretary or his delegate. If enforcement is 
desired, the Government must proceed 
under Code Section 7402(b) or Section 
7604(a), which are essentially identical, each 
of which grants the district courts of the 
United States jurisdiction by appropriate 
process to compel such attendance, 
testimony, or production. 

Any enforcement action under Section 
7402(b) or Section 7604(a) is an adversary 
proceeding affording a judicial 
determination of the challenge to the 
summons and giving complete protection to 
the witness. In such a proceeding, only a 
refusal to comply with an order of the district 
court subjects the witness to contempt 
proceedings. 

Code Section 7605(a) provides that the 
time and place of the examination shall be 
such as may be fixed by the Secretary or his 
delegate and as are reasonable under the 
circumstances, and, with respect to a Section 
7602 summons, that the date fixed for 
appearance shall not be less than 10 days 
from the date of the summons. Thus, the 
summons is administratively issued, but its 


enforcement is only by federal court 
authority in an adversary proceeding 
affording the opportunity for challenge and 
protection to the witness. 

§ Code §§7604, 7605 & 7210. United States 
v. Widelski, 72-1 U.S.T.C. para. 9134 (6th 
Cir. 1971); United States v. Giordano, 70-1 
U.S.T.C. para. 9124 (8th Cir. 1969); United 
States v. McKay, 67-1 U.S.T.C. para. 12,449 
(5th Cir.); DeMasters v. Arend, 63-1 
U.S.T.C. para. 9233 (9th Cir.); Falsone v. 
United States, 53-2 U.S.T.C. para. 9467 (5th 
Cir.), cert. denied, 346 U.S. 864; United 
States v. Northwest Pa. Bank & Trust Co., 
73-2 U.S.T.C. para. 9536 (W.D. Pa.). 

7 U.S. Const. amend. IV & V. 

5 See e.g., United States v. Powell, 64-2 
U.S.T.C. para. 9858 (S.Ct.); United States v. 
Humble Oil & Refining Co., 74-1 U.S.T.C. 
para. 9186 (5th Cir.). 

968-1 U.S.T.C. para. 9178 (2d Cir.). 

10 Td. 

71-1 U.S.T.C. para. 9173 (S. Ct.). 

2 Td. 

13 64-2 U.S.T.C. para. 9858 (S. Ct.). 

'4 United States v. Humble Oil & Refining 
Co., 74-1 U.S.T.C. para. 9186 (5th Cir.). 

'S 71-1 U.S.T.C. para. 9173 (S. Ct.). 

'6 See Baker v. United States, 115 F.2d533 
(8th Cir. 1940), cert. denied, 312 U.S. 692 
(1941). 

7 See, e.g., United States v. Carter, 74-1 
U.S.T.C. para. 9154 (5th Cir. 1973); United 
States v. Turner, 73-2 U.S.T.C. para. 9489 
(7th Cir.). 

18 United States v. Theodore, 73-1 
U.S.T.C. para. 9477 (4th Cir.). 

'9 64-2 U.S.T.C. para. 9652 (7th Cir.), cert. 
denied, 379 U.S. 912 (1964). 

20 See cases listed, supra note 2. 

21 United States v. Armour, 74-1 U.S.T.C. 
para. 9479 (D. Conn.). The private ruling 
involved the Hartford Fire Insurance 
Company-ITT reorganization. 

22 74-1 U.S.T.C. para. 9475 (N.D. Ill). 

2375-1 U.S.T.C. para. 9247 (S. Ct.). 

*4 In Bisceglia, a bank made two deposits 
with the Cincinnati Branch of the Federal 
Reserve Bank of Cleveland which included 
$20,000 in $100 bills. “The evidence [was] 
undisputed that the $100 bills were paper 
thin and showed signs of severe 
disintegration which could have been caused 
by a long period of storage under abnormal 
conditions.” 75-1 U.S.T.C. para. 9247 (S. Ct.). 

2574-1 U.S.T.C. para. 9186 (5th Cir.), 
vacated and remanded, 75-1 U.S.T.C. para. 
9426 (S. Ct.). 

Id. 

7 Id. 

%8 75-1 U.S.T.C. para. 9247 (S. Ct.). 

29 74-1 U.S.T.C. para. 9186 (5th Cir.). 

3° 75-1 U.S.T.C. para. 9247 (S. Ct.). 

31 Td. 

32 Td. 

337d. Justice Powell joined in Justice 
Blackmun’s concurring opinion. 

34 Serota, Enforcement of “John Doe” 
Summons, Tax M’cr. Meo. 75-11, p. 2 (May 
26, 1975); and Fink, Supreme Court's 
Bisceglia decision: How sweeping a mandate 
for “John Doe” summons, 42 J. or Tax. 300 
(1975). 

35 74-1 U.S.T.C. para. 9475 (N.D. IIl.). 
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Admiralty — The Maritime Lien 


By Nathaniel G. W. Pieper 


During a period of recession, the 
repairman or supplier caught with 
money owed and excuses given by 
the company or individual whose 
corporate yacht or fishing vessel is 
suddenly an unaffordable luxury in 
need of repair, would do well to 
remember “the liner, she’s a lady” to 
be condemned and sold to pay for 
her debts. 

Through the fictionalized 
personification of the vessel, the 
admiralty in rem remedies 
associated with the enforcement of 
a maritime lien provide the lienor 
with a weapon limited only by the 
vessel's fair market value and the 
jurisdictional location of the vessel, 
without the necessity of posting a 
prejudgment attachment bond and 
without the need for alleging and 
establishing one of the special 
grounds supporting attachment 
under state statutes. F.S. Chapter 
76. 


The Maritime Lien - in General 


A maritime lien is the prerequisite 
for an admiralty proceeding in rem; 
its existence is synonymous with the 
availability of the libel inrem. Bunn 
v. Global Marine, Inc. 428 F. 2d 40 
(5th Cir. 1970); The Rock Island 
Bridge, 73 U.S. (6 Wall) 213, 18 L. 
Ed. 753. 

Unlike many state mechanic’s or 
materialmen’s liens or common law 
liens, possession of the vessel by the 
lienor is not required. McLaughlin 
v. Dredge Gloucester, 230 F. Supp. 
623 (D.N.J. 1964). Nevertheless the 
holder of a valid maritime lien is 
entitled to possession until his 
charges have been paid or 
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appropriate security posted to 
cover the dispute. Gulf City 
Fisheries, Inc. v. Slay, 245 F. Supp. 
526 (S.D.Ala. 1965). 

A maritime lien is a right of 
property in the ship adhering to the 
vessel wherever she may go, vesting 
a right in the person whose claim is 
thereby secured to cause a sale of 
the ship in a proceeding against her 
in order to obtain satisfaction of the 
debt. Pierside Terminal Operators, 
Inc. v. M/V Floridian, 389 F. Supp. 
25 (E.D. Va. 1974). The maritime 
lien creates a remedy against the 
vessel from the moment of service 
when liability attaches to the vessel 
even though the ownership or 
possession be transferred into the 
hands of an innocent purchaser. 
The lien will frequently be secret 
and unrecorded and is a trap for the 
unwary purchaser. It is a lien to be 
expunged only through a marshal’s 
sale under the supervision of the 
admiralty court. 


Definition of Vessel for Maritime 
Lien Purposes 


A “vessel” includes “every 
description of water craft or other 
artificial contrivance used, or 
capable of being used, as a means of 
transportation on water.” 1 U.S.C. 
Section 3; Pleason v. Gulfport 
Shipbuilding Corp., 221 F. 2d 621 
(5th Cir. 1955); Miami River Boat 
Yard, Inc., v. 60’ Houseboat, 390 F. 
2d 596 (5th Cir. 1968); “Even 15 
years of resting inertia does not 
necessarily destroy navigability.” 
Marifax v. McCrory, 391 F. 2d 909 
(5th Cir. 1968). 


Examples of Maritime Liens 


There is no general rule which 
covers all situations which might 
support a maritime lien claim and 
each case must be _ separately 
considered. The following are 
illustrative: 


A. Tort 

A maritime lien arises from 
collision or personal injury in favor 
of a party injured by the negligency 
of anyone lawfully in control of a 
vessel despite the fact that the 
owner may have absolutely no 
control over the vessel. The 
Barnstable, 181 U. S. 464, 21S. Ct. 
684 (1901); Rice v. New York Trap 
Rock Corp., 198 F. Supp. 346 
(S.D.N.Y. 1959), aff'd. 294 F. 2d 272: 
(2nd Cir. 1961). 

A seaman suing under the Jones 
Act does not have a maritime lien 
against the vessel. However he does 
have a maritime lien for injury 
caused by unseaworthiness under 
the general maritime law. Plamals 
v. Pinar Del Rio, 277 U.S. 151, 48S. 
Ct. 457 (1928); Zouras v. Menelaus 
Shipping Co., 336 F. 2d 209 (1st Cir. 
1964). 

B. Crew Wages 

Crew wages are paramount to all 


ADMIRALTY 
LAW 


claims. Taylor v. Carryl, 61 U.S. (20 
Howard) 583 (1858). The definition 
of seaman is very broad and 
generally includes all persons 
employed on board a vessel during 
the voyage and its normal incidents 
to assist in the navigation, 
preservation or promotion of the 
purposes of the voyage, for 
instance, a musician on an excursion 
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vessel. Cisenfield v. F. S. Steel Pier, 
1934 A.M.C. 939 (S.D. Fla. 1934). 
The master of a United States vessel 
has (since 1968) the same lien for his 
wages against the vessel and the 
same priority as any other seaman. 
46 U.S.C. Section 606. However, 
the master of a foreign flag vessel 
has a maritime lien only if the law of 
the foreign flag provides for such a 
lien. Payne v. S. S. Tropic Breeze, 
423 F. 2d 236 (1st Cir. 1970), cert. 
den. 400 U.S. 964, 91S. Ct. 44 (U.S. 
1970). Contra: P. T. Perusahaan 
Pelayaran Samudera Trikora Lloyd 
v. T. S. Salzachtal, 373 F. Supp. 267 
(E.D.N.Y. 1974). The master has a 
maritime lien for his traveling 
expenses incurred for the purpose 
of trying to obtain funds from the 
owners to pay and feed his crew. 
Payne v. S.S. Tropic Breeze, supra. 

C. Salvage services create a 
maritime lien on the property 
saved, Veverica v. Drill Barge 
Buccaneer No. 7, 488 F. 2d 880 (5th 
Cir. 1974) as does making cargo’s 
general average contributions. The 
Odysseus III, 77 F. Supp. 297 (S.D. 
Fla. 1948). 

D. Federal Maritime Lien Act. 

46 U.S.C. Section 971 provides 
“any person furnishing repairs, 
supplies, towage, use of drydock or 
marine railway, or other 
necessaries, to any vessel, whether 
foreign or domestic. . . shall have a 
maritime lien on the vessel.” 

Towage - King v. Smith, 30 F.2d 
890 (5th Cir. 1929). 

Drydock Services - In Re Queen 
Ltd., 361 F. Supp. 1009 (E. D. Pa. 
1973). 


Repairs - Boat La Sambra v. 
Lewis, 321 F. 2d 29 (9th Cir. 1963). 
The distinction between a contract 
to build a vessel to completion and 
subsequent repairs must be drawn. 
A contract to build a ship is 
nonmaritime, The Winnebago, 205 
U.S. 354, 27 S. Ct. 509 (1907); Val-U 
Inv. Corp. v. Glazer Steel Corp. 376 
F. 2d 855 (5th Cir. 1967), and an oral 
contract for furnishing work, 
supplies and equipment with 
respect to the installation of the 
main engine and rigging while the 
boat is still on the ways and before 
prelaunch work is accomplished 
will not lead to a maritime lien. 
Thames Towboat Co. v. The 
Francis McDonald, 254 U.S. 242, 41 
S. Ct. 65 (1920); General Engine and 
Machine Works, Inc. v. Slay, 222 F. 
Supp. 745 (S.D. Ala. 1963). 


Other Necessaries - The term 
other necessaries is given broad 
meaning to include maritime 
services generally as there should be 
“no niggardly begrudging 
interpretation.” J. Ray McDermott 
& Co. v. The Off-Shore Menhaden 
Co., 262 F. 2d 523 (5th Cir. 1959). 

Pilottage services, especially 
when required by state law, give 
rise to a maritime lien as a necessary 
within the meaning of the statute, 
Ajubita v. S/S Peik, 428 F. 2nd 1345 
(5th Cir. 1970), as do stevedoring 
services. El Amigo, 285 F. 868 (5th 
Cir. 1923), cert. denied 262 U. S. 
751, 43 S. Ct. 700 (1923); 
International Terminal Operating 
Co. v. S. S. Valmas, 375 F. 2d 586 
(4th Cir. 1967). 
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Dockage and wharfage give rise 
to a maritime lien, The Western 
Wave, 77 F. 2d 695 (5th Cir. 1935), 
cert. denied 296 U. S. 633, 56 S. Ct. 
156 (1935); City of Erie v. S. S. 
North American, 267 F. Supp. 875 
(W. D. Pa. 1967), and a yacht club 
has a maritime lien for dockage, 
storage, and haulouts of a member’s 
yacht. The Denelfred, 59 F. 2d 213 
(E.D. Mich. 1932). 

Fumigating is a necessary. The 
American, 1931 A.M.C. 197 (D. 
Mass. 1930). 

A marine surveyor acting ‘as an 
independent contractor and a naval 
architect have maritime liens. Savas 
v. Maria Trading Corp. 185 F. 2d 
336 (4th Cir. 1960); The Atlanta, 82 
F. Supp. 218 (S.D. Ga. 1948); Tug 
Miki Miki, 1970 A.M.C. 1828 (N. D. 
Cal. 1969). 

Cleaners who scrubbed the 
decks, polished the brass and 
cleaned the corridors of the former 
R.M.S. Queen Elizabeth during her 
operations as a maritime tourist 
attraction supplied ‘‘other 
necessaries” and were entitled to 
maritime lien status. Likewise 
clerical services needed in the 
operation of the vessel as a maritime 
tourist attraction were accorded 
maritime lien status. In re Queen 
Ltd., 361 F. Supp 1009, 1014 (E. D. 
Pa. 1973). Advertising may give rise 
to a maritime lien. Stern, Hays and 
Lang, Inc. v. M/V Nili, 407 F. 2d549 
(5th Cir. 1969). 

Furnishing supplies for the crew 
and for the operation of the vessel, 
including fuel gives the supplier a 
maritime lien. Schilling v. A/S D/S 
Dannebrog, 320 F. 2d 628 (2nd Cir. 
1963). Some courts have held that 
liquor and cigarettes for the crew 
are necessaries. Epstein v. Corp. 
Peruana De Vapores, 235 F. Supp. 
535 (S. D. N.Y. 1971); Allen v. The 
M/V Contessa, 196 F. Supp. 649 
(S.C. Tex. 1961). Contra: The 
Satellite, 188 F. 717 (D. Mass. 1910). 

The expense of a taxicab for 
conveying provisions to the vessel 
for use of the crew creates a 
maritime lien. The Artemis, 53 F. 2d 
672 (S.D. N.Y. 1931). 

A local husbandry agent whose 
function is primarily to supply 
services or other necessaries to the 
vessel or make advances to one who 
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has supplied such necessaries has a 
maritime lien. P. T. Perusahaan 
Pelayaran Samudera Trikora Lloyd 
v. T. S. Salzachtal, 373 F. Supp. 267 
(E. D. N. Y. 1974). 

And finally, advancing money to 
bail out the captain from jail in 
order to sail the vessel is not a 
necessary. Vliavanos v. The 
Cypress, 171 F. 2d 435 (4th Cir. 
1948), cert. den. 337 U. S. 924 
(1949). 

E. Situations Where No Maritime 
Lien Arises 

It should be noted that no 
maritime lien attaches for an 
executory contract. Continental 
Grain Co. v. Toko Lines, 333 F. 
Supp. 1349 (E.D. La. 1971); The 
Saturnus, 250 F. 407 (2nd Cir. 1918), 
cert. den. 247 U.S.521, 38S. Ct.583, 
nor for unpaid insurance premiums 
or a broker’s services. Goumas v. K. 
Karras and Son, 51 F. Supp. 145 
(S.D.N.Y. 1943), aff'd. 140 F. 2d 
157 (2nd Cir. 1944), cert. den. 322 U. 
S. 734, 64 S. Ct. 1047 (1944). 
However insurance policies on a 
vessel are maritime contracts and 
the federal courts have jurisdiction 
of actions in personam to enforce 
them. The federal court will 
enforce a state statute creating an in 
rem lien for unpaid insurance 
premiums since the Federal 
Maritime Lien Act does not pre- 
empt the field in regard to this type 
of claim. Grow v. Steel Gas Screw 


Loraine K, 310 F. 2d 547 (6th Cir. 
1962). See also Stanley T. Scott & 


Co. Inc. v. Makah Dev. Corp., 496 
F. 2d 525 (9th Cir. 1974), cert. den. 
419 U. S. 837. 


Enforcement/Procedure 

An in rem action must be brought 
in the United States District Court 
within whose jurisdiction the vessel 
is found at the time the writ is 
served. The Supplemental Rules for 
Certain Admiralty and Maritime 
Claims adopted by the United 
States Supreme Court detail the 
content of the complaint, process 
and notice requirements. 
Supplemental Rule C requires that 
the complaint shall be verified and 
shall describe with reasonable 
particularity the property that is the 
subject of the action and state that it 
is within the district or will be 
during the pendency of the action. 
The United States District Courts 
for the Middle, Southern and 
Northern Districts of Florida each 
have local admiralty rules which 
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although similar in many particulars 
have some distinctions and it is wise 
to review the local rules under 
which you are operating. 

Subject to minor local variations, 
it can generally be said that in order 
to arrest a vessel the following must 
be filed with the clerk: a stipulation 
for costs in the amount of $500 on 
condition that the principal shall 
pay all costs awarded against him, a 
verified complaint, a warrant for 
arrest of the vessel, and USOC form 
JS-44C. 

Once the filing requirements are 
met, it is time to turn to the United 
States marshal to obtain the arrest 
of the vessel. The United States 
marshal requires a completed form 
USM-285 giving the particulars of 
the vessel, where it can be located 
and estimate of value. The marshal 
requires a deposit in the minimum 
amount of $25 subject to upward 
adjustment depending upon the 
value of the vessel, to pay for the 
insurance premium on a policy of 
insurance protecting the United 
States marshal. This insurance 
obtained by the marshal’s service 
covers legal liabilities of the marshal 
arising out of the seizure and the 
detention of the vessel and P & I hull 
coverage. Also required is a deposit 
of $2,500 to pay for the charges of 
the keeper of the vessel while under 
arrest. These payments must be 
made in advance of arrest. 28 
U.S.C. Section 1921. 

The marshal either selects a 
keeper for the vessel or may utilize a 
firm or person nominated by the 
plaintiff's attorney. The insurance 
premium and custodial keeper costs 
are frequently very expensive, and 
in the situation of a yacht or small 
vessel, may well approach the value 
of the vessel and sometimes exceed 
the amount claimed by the lienor. A 


method available to reduce these 
litigation expenses is for the 
plaintiff to move the court to 
appoint a substitute custodian 
(frequently a shipyard or marina 
willing to accept the responsibility 
and liability for safekeeping and 
custody of the vessel while under 
arrest for a charge agreed upon with 
plaintiff's counsel). If upon 
appropriate showing, the court 
finds the proposed substitute 
custodian to be properly 
experienced and with suitable 
facility, an order may be entered 
naming a substitute custodian and 
the marshal will deliver the vessel 
into the custody of the substitute 
custodian upon arrest. As a part of 
this procedure, the plaintiff is 
required to agree to hold the 
marshal harmless for all liability and 
responsibility for care and custody 
of the vessel and claims arising out 
of the custody, including insurance 
premiums, keeper's costs and other 
related expenditures. Such an 
undertaking may involve 
substantial exposure; however, it 
removes the necessity of making the 
$2,500 deposit. 

If after arrest, the vessel remains 
in the custody of the marshal and/or 
substitute custodian for a 
substantial period of time and the 
initial deposit is exhausted, the 
marshal will require additional 
funds to be advanced, failing which 
the vessel is released. 

Time is often of the essence in 
arresting a vessel before departure 
from the jurisdiction of the court. 
An attorney whose practice 
involves frequent enforcement of 
maritime lien claims soon develops 
advance contingency plans and can 
reduce greatly the amount of time 
required in accomplishing the arrest 
of a vessel. An attorney 
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experiencing his initial efforts to 
enforce a maritime lien is 
forewarned to anticipate 
expenditure of an inordinate 
amount of time accomplishing the 
paperwork and complying with the 
procedures. 

Once the seizure is accomplish- 
ed, the owner need not permit 
vessel to remain under arrest and be 
sold. He may procure her release on 
the posting of a bond with 
approved surety in an amount 
endorsed on the complaint as 
required by the local rule plus 
interest or, if the claim exceeds the 
value of the vessel, a bond for the 
amount of the appraised or agreed 
value of the property seized, with 
interest, conditioned to abide by all 
orders of the court, interlocutory or 
final, and to pay any amount 
awarded by the final decree 
rendered by the court, or appellate 
court, with interest. 

In some circumstances, the 
defendant will propose to the 
plaintiff that the plaintiff accept a 
letter of undertaking from the 
owner, his bank or more frequently 


his underwriter guaranteeing that 
any judgment up to a specified 
amount will be paid upon 
completion of the litigation. 


Sometimes such a letter of 
undertaking is promised even 
before the vessel is arrested under 
in rem process with the principals 
agreeing to proceed as though the 
complaint has been filed, the vessel 
actually seized, a claim of owner 
filed and a bond to abide the decree 
filed. Such informal procedure is 
commended. Continental Grain 
Co. v. Federal Barge Lines, Inc., 268 
F. 2d 240 (5th Cir. 1959), affirmed 
364 U.S. 19, 80S. Ct. 1470 (1960); In 
re Moore, 278 F. Supp. 260 (E.D. 
Mich. 1968). 

Upon posting of the bond or 
letter of undertaking, the maritime 
lien shifts from the vessel to the 
release bond or letter, but is 
measured by the rights of the 
parties existing at the time the 
complaint was filed. Fidelity and 
Casualty Co. of New York v. C/B 
Mr. Kim, 345 F. 2d 45 (5th Cir. 
1965). Once the lien is transferred to 
the fund, the ship is discharged and 
cannot be arrested in rem for the 
same claim. 
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If the amount of claims 
outstanding exceeds the value of the 
vessel or for any other reason the 
owner does not wish to claim the 
vessel and does not obtain release of 
the vessel, the plaintiff should move 
the court to order an interlocutory 
sale of the vessel. Such a sale will be 
ordered if the cost of keeping the 
vessel is excessive or dispropor- 
tionate to the value of the vessel or if 
the vessel is deteriorating while 
being detained in custody. 
Supplemental Rule E(9)(b) 
provides for such a procedure with 
the proceeds being brought into the 
registry of the court, upon payment 
of the costs and expenses of the 
marshal, keeper and sale costs. 

Furthermore if the vessel is not 
claimed nor released within 10 days 
after taken into custody, the 
plaintiff is required to cause public 
notice of the action and arrest to be 
given in a newspaper of general 
circuiation in the district in order 
that all persons having claims 
against the vessel or ownership 
rights in the vessel may be 
appraised of the situation. 

With regard to the sale of the 
vessel by the United States marshal, 
a valid judicial sale protects the 
purchaser and he takes title to the 
vessel free of any prior liens or 
possible lien claims and no lien for 
past debts can be created or 
asserted. The Mary, 13 U.S. (9 
Cranch) 126 (1815). 

The sale of the vessel to be valid 
requires confirmation by the court 
and confirmation will be given only 
after the court has found that the 
vessel was reasonably advertised 
for sale and that the sale procedure 
and bidding was done in a manner 
to insure that the best available 
price could be obtained for the 
vessel. 

The proceeds or funds from the 
sale after final judgment are not 
available to creditors asserting liens 
after the sale as the sale terminates 
the rights of nonparties. Point 
Landing, Inc. v. Alabama Dry Dock 
and Shipbuilding Co., 261 F. 2d 861 
(5th Cir. 1958). 


Time Limitation 


Laches is normally the standard 
under the majority of maritime lien 
cases. Merchants and Marine Bank 


v. the T. E. Welles, 289 F. 2d 188 
(5th Cir. 1961). 

Since the maritime lien may well 
be enforced to the detriment of a 
bonafide purchaser without notice, 
the plaintiff must act with 
extraordinary diligence. As against 
a bonafide purchaser, the maritime 
lien will be lost in equity as 
exercised by the admiralty court 
after the lapse of a much shorter 
time under the doctrine of laches, 
than under analogous limitation 
statutes. The Key City, 81 U.S. (14 
Wall) 653 (1872); McLaughlin v. 
Dredge Gloucester, 230 F. Supp. 
623 (D.N.J. 1964). The lienor must 
exercise a high degree of diligence. 
Tagaropulos, S.A. v. SS Santa Paula, 
502 F. 2d 1171 (9th Cir. 1974); 
Merchants and Marine Bank v. the 
T. E. Welles, supra. A much more 
liberal standard is applied when 
there has been no sale of the vessel. 


Priorities 


To determine the order in which 
claimants are paid in the frequent 
situation where the sale proceeds 
are exceeded by the debts, the 
courts have developed a system to 
rank or classify various types of 
claims. Generally the following 
hierarchy of claim classification 
exists: 

(1) Expenses of the administra- 
tion of justice while the vessel is in 
custodia legis; 

(2) Crew wages and maintenance 
and cure. Fredelos v. Merritt- 
Chapman and Scott Corp., 447 F. 
2d 435 (5th Cir. 1971); 

(3) Salvage and general average 
contributions; 

(4) Tort claims including collision 
and personal injury; 

(5) Foreclosure of a preferred 
ship mortgage on a vessel of the 
United States. 46 U.S.C. Section 
911-984. Subject to some exceptions 
detailed in 46 U.S.C. Section 
952(a) (2); 

(6) Contract claims and claims 
under the Federal Maritime Lien 
Act. 

Among claims of equal rank, 
precedence is normally awarded in 
inverse order; last in time, first in 
right. Fredelos v. Merritt-Chapman 
and Scott Corp., supra; St. Jago de 
Cuba, 22 U.S. (9 Wheat.) 409 (1824). 
On occasion courts have declined to 
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follow the inverse order rule and 
have applied special rules such as: 
(1) voyage rule, The Brimstone, 69 
F. 2d 106 (2nd Cir. 1934); (2) season 
rule, The Oswego No. 2,23 F.Supp. 
311 (W.D.N.Y. 1938); (3) calendar 
year rule, Patterson Shrimp Co., 
Inc. v. O/S Freedom, 211 F. Supp. 
852 (S.D. Tex. 1962); The Odysseus 
III, 77 F. Supp. 297 (S.D. Fla. 1948); 
RubinIron Works v. Johnson, 100 F. 
2d 871 (5th Cir. 1939); and (4) 
various local rules such as the 40- 
day rule applied in the Puget Sound 
and the 90-day rule prevailing with 
regard to New York harbor craft. 

Generally maritime liens may be 
assigned and the assignee has the 
same priority normally held by the 
assignor. Pierside Terminal 
Operators, Inc. v. M/V Floridian, 
374 F. Supp. 27 (E.D. Va. 1974); 
Veverica v. Drill Barge Buccaneer 
No. 7, 488 F. 2d 880 (5th Cir. 1974). 

A lien may be waived, John T. 
Clarke & Son v. Neris Shipping Co., 
1974 A.M.C. 1489 (S.D.N.Y. 1974); 
Point Landing, Inc., v. Alabama 
Drydock and Shipbuilding Co., 261 
F. 2d 861 (5th Cir. 1958); 46 U.S.C. 
Section 974; however, there is a 
statutory presumption that credit is 
given to the vessel. 46 U.S.C. 
Section 971. 


Custodia Legis 


Expenditures and services 
provided while a vessel is in 
custodia legis do not give rise to a 
maritime lien. Payne v. S.S. Tropic 
Breeze, supra as “a ship is made to 
plough the seas and not to lie at the 
walls.” The Poznan, 9 F. 2d 838 (2nd 
Cir. 1925), 274 U.S. 117, 47 S. Ct. 
482. 

However, a district court sitting 
in admiralty has equitable power to 
give priority to “claims of justice” 
arising from the administration of 
the property while in the court's 
jurisdiction. Empressa National 
“Elcano” de La Marine Mercante v. 
M/V Tropicana, 252 F. Supp. 399 
(E.D. La. 1965), aff'd. 366 F. 2d 729 
(5th Cir. 1966); Pyne v. Oil Screw 
F/V Chrisway, 298 F. Supp. 1160 
(S.D. Ga. 1969). 


Writ of Foreign Attachment 


Another valuable maritime writ is 
the in personam action supported 
by writ of foreign attachment. The 
purpose of a writ of foreign 
attachment in admiralty is two-fold: 

(1) To obtain jurisdiction of a 
named defendant in personam 
through his property such as vessel 
or freights and only to the extent of 


VOLUME 50, NUMBER 5, MAY 1976 


his property, and 

(2) To obtain such property or a 
bond as security in the event the suit 
against its owner is successful. 
Frontier Acceptance Corp. v. 
United Freight Forwarding Co., 
286 F. Supp. 367 (D.N.J. 1968). 

Frequently a would-be plaintiff 
may have a maritime lien against 
one of a shipowner’s vessels; 
however, he may have the 
misfortune of being unable to locate 
that vessel within the jurisdiction of 
the court. The writ of foreign 
attachment, however, will be nearly 
as valuable a remedy as it permits 
the plaintiff to attach another of a 
‘shipowner’s vessels within the 
jurisdiction. Although the matter is 
in personam, the plaintiff has the 
benefit of security in the form of a 
bond, interlocutory sale proceeds 
or letter of undertaking as in an in 
rem action. 

Foreign attachment in admiralty 
is governed by Supplemental Rule 
B approved by the United States 
Supreme Court and local rules of 
the United States District Courts 
and the procedure is an ancient one 
in the admiralty courts. San Rafael 
Compania Naviera, S.A. v. 
American Smelt. and R. Co., 327 F. 
2d 581 (9th Cir. 1964). 

The writ is only proper where the 
defendant “shall not be found 
within the district.” Thus the initial 
issue before the district court in 
every foreign attachment case is 
whether the defendant could have 
been found within the district in 
terms of jurisdiction and also 
whether it could have been found 
for service of process. Seawind 
Compania, S.A. v. Crescent Line, 
Inc., 320 F. 2d 580 (2nd Cir. 1963). 
The plaintiff must make a bona fide 
effort to locate the defendant in the 
district. Federazione Italiana Dei 
Consorzi Agrari v. Mandask 
Compania De Vapores, S.A., 158 F. 
Supp. 107 (S.D. N.Y. 1957). 

Thus if a foreign corporation is 
doing business within the State of 
Florida sufficient for purposes of 
securing in personam jurisdiction 
over that company, a writ of foreign 
attachment would be improper. 

A verified complaint with a 
prayer for attachment precedes the 
issuance of a writ of attachment. An 
affidavit signed by the plaintiff or 
his attorney stating that the 
defendant cannot be found within 
the district should also be filed. See 
Local Admiralty Rules. However, it 
has been held that the filing of this 


affidavit within a reasonable time 
after service of process is 
permissible. Maryland Tuna Corp. 
v. M/S Benares, 429 F. 2d 307 (2nd 
Cir. 1970). 

In theory, if not in practice, the 
burden is on the United States 
marshal to ascertain that the 
respondent could not be found 
within the district. Maryland Tuna 
Corp. v. M/S Benares, supra. 
However, no matter what the 
marshal indicates on the return after 
seizing the property, when the 
defendant seeks an order vacating 
the attachment as being illegal and 
improperly made, the burden is on 
the plaintiff to show that a bona fide 
effort was made to locate the 
defendant and the defendant could 
not be “found.” 

The procedures to be followed in 
causing the arrest of the vessel 
under a writ of foreign attachment 
are basically the same as those 
outlined for attachment under the 
maritime lien. 

Subjects which may relate to the 
above discussion and which 
deserve review are: 

l. F.S. Section 76.32 details a 
procedure for attachment of vessels 
under state process, but note this 
law applies only to matters without 
the admiralty and maritime 
jurisdiction of the courts of the 
United States. 

2. F.S. Section 713.60 purports to 
create a lien against a vessel, her 
tackle, apparel and furniture, even 
if the vessel is only partially 
constructed and even if still on land 
for (1) labor and materials, supplies 
for use in construction of a vessel, 
and (2) labor or services rendered 
for the use or benefit of a vessel, 
including masters, mates and crew 
members, (3) stevedoring, (4) 
ballasting or deballasting. This 
statute is of limited application 
because Section 975 of the Federal 
Lien Act supersedes the state statute 
to the extent the state purports to 
create rights enforceable in rem for 
claims covered by the Federal Act. 

3. Inter-relationship between the 
jurisdiction of the bankruptcy court 
and the admiralty in rem where 
creditors of the bankrupt and 
maritime lienors are competing. If 
the vessel is seized by the marshal 
under process in rem before a 
petition in bankruptcy is filed, the 
vessel does not become part of the 
debtor’s assets in the bankruptcy 
action. The Philomena, 200 F. 859 
(D. Mass. 1911). O 
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CALENDAR LEGAL EVENTS 


1976 


May 25—Part I Florida Bar Examination, Robert Meyer Hotel, Jacksonville. 


May 28—CLE Course Estate Planning, Wills, Trusts, FSU College of Law, 
Tallahassee. 


June 4—CLE Course Estate Planning, Wills, Trusts, Holiday Inn Oceanside, Ft. 
Lauderdale; Holiday Inn, Gulf Breeze. 


June 9—CLE Course Estate Planning, Wills, Trusts, Walt Disney World. 


June 9—Annual Section and Committee Chairmen’s Meeting, Orlando Hyatt 
House. 


June 9-12—26th Annual Convention, The Florida Bar, Walt Disney World. 


June 17—CLE Course Estate Planning, Wills, Trusts, Holiday Inn, Palm Beach; 
Kahler Plaza, Orlando. 


July 8-10—The Florida Bar Board of Governors, Plantation Inn, Crystal River. 


July 17-24—Florida Bar Alaskan Discovery. 


July ‘ne aaaa I, II & III Florida Bar Examination, Miami Beach Convention 
enter. 


August 4-8—Federation of Insurance Counsel Annual Convention, The Breakers, 
Palm Beach. 


August 5-12—Annual Meeting American Bar Association, Atlanta. 


September 9-10—General Meeting of Committees and Sections, The Florida Bar, 
Orlando Hyatt House 


September 16-18—Board of Governors Meeting, Host International Hotel, Tampa 
International Airport 


September 27—October 1—Southern Federal Tax Institute, Hyatt Kegency, 
Atlanta, Georgia. 


October 16—Dedication of The Florida Bar Center Addition, Tallahassee. 
October 25-November 7—Florida Bar Far East Adventure. 


October 26—Parts I & III Florida Bar Examination, Jacksonville Civic Auditorium. 


November 11-13—Board of Governors Meeting, Tallahassee 
1977 


January 13-15—Board of Governors Meeting, Ponce de Leon Lodge, St. Augustine. 
February 9-15—ABA Midyear Meeting, Seattle. 
June 15-18—Florida Bar Convention, Innisbrook. 
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PEACE MINDAND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises therefrom. Lacking this, one of the basic elements of 


satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to their clients, and caused these same clients to desire 


it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by relying upon his Realtor and his attorney to handle 
the details of such transactions, and instructing them to obtain for him a land title insurance policy as the final protection of his ownership. 


Title & Trust Company of Florida Agencies 


Alachua County 
ALACHUA COUNTY ABSTRACT CO. 
Gainesville, Florida 


Bay County 
BAY COUNTY LAND & ABSTRACT 
CO., INC. 
Panama City, Florida 


Bradford County 
BRADFORD COUNTY ABSTRACT CO. 
Starke, Florida 


Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Merritt island, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 
co. 
Fort Lauderdale, Florida 


POMPANO BEACH BRANCH 
HOLLYWOOD BRANCH 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 


Clay County 
GREEN COVE SPRINGS ABSTRACT 
& TITLE INS. CO. 
Green Cove Springs, Florida 


Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
SECURITY TITLE & ABSTRACT, INC. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABSTRACT CO. 
Miami, Florida 


DADE-BROWARD TITLE CO. 
Miami, Florida 
FLORIDA-SOUTHEAST TITLE 

INSURANCE AGENCY 
Miami, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Escambia County 
PENSACOLA TITLE CO. 
Pensacola, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Myers, Florida 
HENDRY COUNTY TITLE & AB- 
STRACT CO. 
Labelle, Florida 


Hillsborough County 
ABSTRACT & TITLE CO. OF 
HILLSBOROUGH CO., INC. 
Tampa, Florida 


Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
WEST FLORIDA TITLE CO., INC. 
Milton, Florida 
FT. WALTON BEACH BRANCH 


Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jefferson County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 


Leon County 
LEON ABSTRACT CO. 
Tallahassee, Florida 


Levy County 
LEVY ABSTRACT & TITLE CO. 
Bronson, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 
Cape Coral Branch 
CAPE CORAL TITLE CO. 
Cape Coral, Florida 
Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
SMITH ABSTRACT & TITLE CO. 
Madison, Florida 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABSTRACT & TITLE INS. 


inty 
FLORIDA ABSTRACT & TITLE INS. 
co. 
Fernandina Beach, Florida 


Okaloosa County 
FT. WALTON ABSTRACT & TITLE 
INS. CO. 
Ft. Walton Beach, Florida 


SECURITY TITLE & ABSTRACT, INC. 

Ft. Walton Beach, Florida 

WEST FLORIDA TITLE CO. 

Milton, Florida 

FT. WALTON BEACH BRANCH 
Orange County 

FIDELITY TITLE & GUARANTY CO. 

Orlando, Florida 


Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 


Paim Beach County 
PALM BEACH ABSTRACT & TITLE 


co. 
West Paim Beach, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 


WEST PASCO TITLE & ABSTRACT 
co. 


New Port Richey, Florida 


Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 


COMMERCIAL ABSTRACT & TITLE 
St. Petersburg, Florida 


Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 


Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 


Santa Rosa County 
WEST FLORIDA TITLE CO. 
Milton, Florida 


FT. WALTON BEACH BRANCH 


St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
ABSTRACT & TITLE CORP. OF FLA. 
Port Charlotte, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 


Virgin Islands 
FIRST TITLE, TRUST & ABSTRACT 
co. 
St. Croix, U.S. Virgin islands 


Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 
Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
Walton County 
WEST FLORIDA TITLE CO. 
Milton, Florida 
FT. WALTON BEACH BRANCH 
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You want expert research in the most 
efficient manner available. Our toll- 
free number is just one of several 
factors which enable us to do that 
job for you. 


No matter where you are in Flor- 

ida, RESEARCH FOR LAWYERS 

is just a toll-free call away. Your re- 

search problem does not need to be 

delayed in your office any longer 

than the time it takes to dial our num- 

ber. When you call, recording equipment 

is available to tape your case directly, so work 
can begin at once. You don’t need to worry 
about delays in formulation, dictation and 
transcription. Our secretary is your secretary. 


Expertise and thoroughness are essential to a 
quality research product. Our Florida-trained 
researchers work with the most modern and so- 
phisticated research tools available. Moreover, 
you have continuing personal supervision over 
your researcher as he works. In this way you 
retain complete control over the direction and 
results of your research. RESEARCH FOR 
LAWYERS is truly your specialized “on call” 
research consultant. 


As the oldest and most experienced legal re- 
search firm in Florida we have the background 
to tailor our product to your individual needs. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


We will provide you with an office mem- 
orandum, arguments for an appellate or 
trial brief, an opinion letter, or even a 
specialized form to suit your partic- 
ular requirements. 


Expert quality research using the most 
efficient means available . . . our ex- 
perience makes it work for you. What- 
ever your needs, put our toll-free num- 

ber to work for you today. 


More than ever, your finest legal research 


organization is right here in Florida... 


RESEARCH 
for lawyers 


Florida Division of i 
American Legal Research Corp. 


(S00) 342-6862 


Box 13777 Gainesville, Florida 32604 
From outside Florida call (904) 377-8300 


MRS ARLENI 
AT 
A AR BOR 
: 
4 
i . ~ . 
~ 
ey ew 
: 
. . . 
2 
2 
j 
| 


